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1. Constitutionality

Governor’s constitutional rights to freedom
of religion and to. equal protection were not
violated by application to him of the ethics law.
Hunt v. Anderson, 794 F.Supp. 1557 (M.D.Ala.
1992), atfirmed 978 F.2d 744.
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Ethics Act was not uneonstitutionally vague,
as applied to prosecution of defendant, state
insurance commissioner, who resigned as presi-
dent of insurance company after he was ap-
pointed commissioner, for associating with
business he regulated, and knowingly and will-
fully accepting money from. person associated
with business he regulated, even though Ethics
Act did not specify tineframe within which he
needed to sever ties with business. Dill v,
State, 723 S0.2d 787 (Ala.Crim App.1998), re-
hearing deénied. Officers And Public Employ-
ges & 121

This chapter is not unconstitutional as legis-

lative abrogation of séparation of powers by

secking to remove an execiitive officer when -

such can only be accomplished by Impeach-
ment. Allen v. State, 380 S0.2d 313 (Ala.Crim.
App 1979), writ denied 380 So.2d 341, certiora-
ri denied 101 8.Ct. 121 449 U.S. 842, 66
L.Ed.2d 49,

2, Purpose

The Legislature passed this chapter to pre-
vent public officials from using their offices to
reap private gains. The “conflicts of inter-

ests” referred to in this chapter are conflicts

between an official’s private interests and his
official duties. Rampey v. State, 415 So.2d
1184 (Ala.Crim.App.1982).

§ 36-25-1. Definitions.

CODE OF ETHICS

§ 36-256-1

3. Impeachment

Prosecution under this chapter would not
amount to impeachment. Ex parte Allen, 380
S0.2d.341 (Ala:1980).

Penalty prescribed by this chapter inno way

Timits power of the Legislature to impeach

public officials. Allen v. State, 880 So.2d 313
(Ala.Crim.App.1879), writ denied 380 So.2d
341, certiorari denied 101 8.Ct. 121, 449 US.
842, 66 1.Ed.2d 48.

4. Practice and procedure

The federal court would not address the
merits of the Governor’s contention that appli-
cation of the sgtate ethics law to him violates
the doctrine of separation of powers, as that is
a matter of state law., Hunt v. Anderson, 794

F.Supp. 1557 (M.D.Ala.1992), affirmed 976

F.2d 744.

Section 36-25-27(b) directs that prosecution
for violations of this chapter is-to be initiated
and prosecuted by the district attorney Al-
though the “ethics commission™ established
under this chapter has the authority to investi-
gate and to report suspected violations to the
appropriate law enforeement authorities; no-
where is it mandated that the commission has
any authority to presecute. Rampey v. State,
415 S0.2d 1184 (Ala.Crim.App.1982).

Whenever used in this chapter, the following words and terms shall have

the following meanings:

(1) Busingss. Any corporation, partnership, proprietorship«?ﬁjrm, enter-
prise, franchise, association, organization, self-employed individual, or any

.other legal entity.

(2) BUSINESS WITH WHICH THE PERSON IS ASSOCIATED. Any business.of which
the person or a member of his or her family is an officer, owner, partner,
board of director member, employee, or holder of more than five percent of

the fair market value of the business.
This term as used in this chipter shall have the same

(3) CANDIDATE.

meaning ascribed to it in Section 17-22A-2,
(4) CommissioN. The State Ethics Commission.
(6) Compramnt. Written allegation or allegations that a violation of this

chapter has occurred.

(6) CompraNANT, A person who alleges a violation or violations of this
chapter by filing a complaint against a respondent.
(7) CONFIDENTIAL INFORMATION. A complaint filed pursuant to this chapter,

together with any statement, conversations, knowledge of evidence, or
information received from the complainant, witness, or other person related
to such complaint.
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(8) ConrricT OF INTEREST. A conflict on the part of a public official or
public employee between his or her private interests and the official
responsibilities inherent in an office of public trust. A conflict of interest
involves any -action, inaction, or decision by a public official or public
employee in the discharge of his or her official duties which would material-
ly affect his or her financial interest or those of his or her family members
or any business with which the person is associated in a manner different
from the manner it affects the other members of the class to which he or
she belongs. A conflict of interest shall not include any of the following:

a. A loan or financial transaction made or conducted in the ordinary
course of business. A

b. An occasional nonpecuniary award publicly presented by an organi-
zation for performance of public service.

¢. Payment of or reimbursement for actual and necessary expendi-
tures for travel and subsistence for the personal attendance of a public
official or public employee at a convention or other meeting at which he
or she is scheduled fo meaningfully participate in connection with his or
her official duties and for which attendance no reimbursement is made by
the state.

d. Any campaign contribution, including the purchase of tickets to, or
advertisements in journals, for political or testimonial dinners, if the
contribution is actually used for political purposes and is not given under
circumstances from which it could reasonably be inferred that the pur-
pose of the contribution is to substantially influence a public official in
the performance of his or her official duties.

(9) Day. Calendar day.

(10) DerENDENT. Any person, regardless of his or her legal residence or
domicile, who receives 50 percent or more of his or her support from the
public official or public employee or his or her spouse or who resided with
the publie official or public employee for more than 180 days during the
reporting period. '

(11) De mnmvis. A value twenty-five dollars ($25) or less per occasion
and an aggregate of fifty dollars ($50) or less in a calendar year from any
single provider, or such other amounts as may be prescribed by the Ethies
Commission from time to fime by rule pursuant to the Administrative
Procedure Act or adjusted each four years from August 1, 2012, to reflect
any increase in the cost of living as indicated by the United States
Department of Labor Consumer Price Index or any succeeding equivalent
index.

(12) EcoNOMIC DEVELOPMENT FUNCTION. Any function reasonably and di-
rectly related to the advancement of a specific, good-faith economic develop-
ment or trade promotion project or objective.

(13) EDUCATIONAL FUNCTION. A meeting, event, or activity held within the
State of Alabama, or if the function is predominantly attended by partici-

4



§ 36-25-1 CODE OF ETHICS § 36-25-1

pants from other states, held within the continental United States, which is
organized around a formal program or agenda of educational or informa-
tional speeches, debates, panel discussions, or other presentations concern-
ing matters within the scope of the participants’ official duties or other
matters of public policy, including social services and community develop-
ment policies, economic development or trade, ethics, government services
or programs, or government operations, and which, taking into account the
totality of the program or agenda, could not reasonably be perceived as a
subterfuge for a purely social, recreational, or entertainment function.

(14) FamiLy MEMBER OF THE PUBLIC EMPLOYEE. The spouse or a dependent of
the public employee.

(15) FAMILY MEMBER OF THE PUBLIC OFFICIAL, The spouse, a dependent, an
adult child and his or her spouse, a parent, a spouse’s parents, a sibling and
his or her spouse, of the public official.

(16) GOVERNMENTAL CORPORATIONS AND AUTHORITIES. Public or private corpo-
rations and authorities, including but not limited to, hospitals or other
health care corporations, established pursuant to state law by state, county
or municipal governments for the purpose of carrying out a specific govern-
mental function. Notwithstanding the foregoing, all employees, including
contract employees, of hospitals or other health care corporations and
authorities are exempt from the provisions of this chapter.

(17) HousenoLp. The public official, public employee, and his or her
spouse and dependents.

(18) Law ENrORCEMENT OFFICER. A full4ime employee of a governmental
unit responsible for the prevention or investigation of crime who is author-
ized by law to carry firearms, execute search warrants, and make arrests.

(19) LrcistaTive BopY, The term “legislative body” includes the follow-
ng:

a. The Legislature of Alsbama, which includes both the Senate of
Alabama and the House of Representatives of Alabama, unless specified
otherwise by the express language of any provision herein, and any
committee or subcommittee thereof.

b. A county commission, and any committee or subcommittee thereof,

¢. A city council, city commission, town council, or other municipal
council or commission, and any commiftee or subcommittee thereof.

(20) Logsy or 1oBBYING. The practice of promoting, opposing, or in any
manner influencing or attempting to influence the introduction, defeat, or
enactment of legislation before any legislative body; opposing or in any
manner influencing the executive approval, veto, or amendment of legisla-
tion; or the practice of promoting, opposing, or in any manner influencing
or attempting to influence the enactment, promulgation, modification, or
deletion of regulations before any regulatory body. The term does not
include providing public testimony before a legislative body or regulatory
body or any committee thereof.
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(21) LoBByIsT.
a. The term lobbyist includes any of the following:

1. A person who receives compensation or reimbursement from
another person, group, or entity to lobby.

2. A person who lobbies as a regular and usual part of employment,
whether or not any compensation in addition to regular salary and
benefits is received.

3. A consultant to the state, county, or municipal levels of govern-
ment or their instrumentalities, in any manner employed to influence
legislation or regulation, regardless whether the consultant is paid in
whole or part from state, county, municipal, or private funds.

4. An employee, a paid consultant, or a member of the staff of a
lobbyist, whether or not he or she is paid, who regularly communicates
with members of a legislative body regarding pending legislation and
other matters while the legislative body is in session.

b. The term lobbyist does not include any of the following:

1. An elected official on a matter which involves that person’s
official duties. :

2. A person or attorney rendering professional services in drafting
bills or in advising clients and in rendering opinions as to the construc-
tion and effect of proposed or pending legislation, executive action, or
rules or regulations, where those professional services are not other-
wise connected with legislative, executive, or regulatory action.

3. Reporters and editors while pursuing normal reportorial and
editorial duties.

4. Any citizen not lobbying for compensation who contacts a mem-
ber of a legislative body, or gives public testimony on a particular issue
or on particular legislation, or for the purpose of influencing legislation
and who is merely exercising his or her constitutional right to commu-
nicate with members of a legislative body.

5. A person who appears before a legislative body, a regulatory
body, or an executive agency to either sell or purchase goods or
services.

6. A person whose primary duties or responsibilities do not include
lobbying, but who may, from time to time, organize social events for
members of a legislative body to meet and confer with members of
professional organizations and who may have only irregular contacts
with members of a legislative body when the body is not in session or
when the body is in recess.

7. A person who is a member of a business, professional, or mem-
bership organization by virtue of the person’s contribution to or pay-
ment of dues to the organization even though the organization engages
in lobbying activities. .
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8. A state governmental agency head or his or her designee who
provides or communicates, or both, information relating to policy or
positions, or both, affecting the governmental agenczes which he or she
represents.

(22) MimNoRr VIOLATION. Any violation of this chapter in which the public
official or public employee receives an economic gain in an amount less than
two hundred fifty dollars ($250) or the governmental entity has an econom-
ie loss of less than two hundred fifty dollars ($250).

(23) PersON. A business, individual, corporation, partnershlp, union,
association, firm, committee, club, or other organization or group of per-
sons.

(24) PriNcreaL. A person or business which employs, hires, or otherwise
retains a lobbyist. A principal is not a lobbyist but is not allowed to give a
thing of value.

{25) PROBABLE CAUSE., A ﬁnémg that the allegations are more likely than
not to have occurred.

(26) PusLic EMPLOYEE. Any person employed at the state, county, or
municipal level of government or their instrumentslities, ineluding govern-
mental corporations and authorities, but excluding employees of hospitals
or other health care corporations including contract employees of those
hospitals or other health care corporations, who is paid in whole or in part
from state, county, or municipal funds. For purposes of this chapter, a
public employee does not include a person employed on a part-time basis
whose employment is limited to providing professional services other than
lobbying, the compensation for which constitutes less than 50 percent of the
part-time employee’s income,

(27) PusLic OFFICIAL. Any person elected to public office, whether or not
that person has taken office, by the vote of the people at state, county, or
municipal level of government or their instrumentalities, including govern-
mental corporations, and any person appointed to a position at the state,
county, or municipal level of government or their instrumentalities, includ-
ing governmental corporations. For purposes of this chapter, a public
official includes the chairs and vice-chairs or the equivalent offices of each
state political party as defined in Section 17-13-40.

(28) REGULATORY BODY. A state agency which issues regulations in accor-
dance with the Alabama Administrative Procedure Act or a state, county, or
municipal department, agency, board, or commission which controls, ac-
cording to rule or regulation, the activities, business licensure, or functions
of any group, person, or persons.

(29) ReporTING PERIOD. The reporting official’s or employee’s fiscal tax
year as it applies to his or her United States personal income fax return.

(30) RerormiNg YEAR. The reporting official’s or employee’s fiscal tax year
as it applies to his or her United States personal income tax return,
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(31) RespoNDENT, A person alleged to have violated a provision of this
chapter and against whom a complaint has been filed with the commission.

(32) STATEMENT OF ECONOMIC INTERESTS. A financial disclosure form made
available by the commission which shall be completed and filed with the
commission prior to April 30 of each year covering the preceding calendar
year by certain public officials and public employees.

(83) SupERVISOR. Any person having authority to hire, transfer, suspend,
lay off, recall, promote, discharge, assign, or discipline other public employ-
ees, or any person responsible to direct them, or to adjust their grievances,
or to recommend personnel action, if, in connection with the foregoing, the
exercise of the authority is not of a merely routine or clerical nature but
requires the use of independent judgment.

(84) THING OF VALUE.

a. Any gift, benefit, favor, service, gratuity, tickets or passes to an
entertainment, social or sporting event, unsecured loan, other than those
loans and forbearances made in the ordinary course of business, reward,
promise of future employment, or honoraria or other item of monetary
value.

b. The term, thing of value, does not include any of the following,
provided that no particular course of action is required as a condition to
the receipt thereof:

1. A contribution reported under Chapter 5 of Title 17 or a contri-
bution to an inaugural or transition committee.

2. Anything given by a family member of the recipient under
circumstances which ‘make it clear that it is motivated by a family
relationship.

3. Anything given by a friend of the recipient under circumstances
which make it clear that it is motivated by a friendship and not given
because of the recipient’s official position. Relevant factors include
whether the friendship preexisted the recipient’s status as a public
employee, public official, or candidate and whether gifts have been
previously exchanged between them.

4, Greeting cards, and other items, services with little intrinsic
value which are intended solely for presentation, such as plaques,
certificates, and trophies, promotional items commonly distributed to
the general publie, and items or services of de minimis value.

5. Loans from banks and other financial institutions on terms
generally available to the public.

6. Opportunities and benefits, including favorable rates and com-
mercial discounts, available to the public or to a class consisting of all
government employees.

7. Rewards and prizes given to competitors in contests or events,
including random drawings, which are open to the public.

8
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8. Anything that is paid for by a governmental entity or an entity

~ created by a governmental entity to support the governmental entity or

secured by a governmental entity under contract, except for tickets to a

sporting event offered by an educational institution to anyone other
than faculty, staff, or administration of the institution.

9. Anything for which the recipient pays full value. .

10. Compensation and other benefits earned from a non-govern-
ment employsr, vendor, client, prospective employer, or other business
relationship in the ordinary course of employment or non-governmental

 business activities under circumstances which make it clear that the
thing is provided for reasons unrelated to the recipient’s public service
as a public official or public employee.

11. Any assistance provided or rendered in connection Wlth a safety
or a health emergency. »

12. Payment of or reimbursement for actual and necessary trans-
portation and lodging expenses, as well as waiver of registration fees
and similar cests, to facilitate the attendance of a public official or
public employee, and the spouse of the public official or public employ-
ee, at an educational function or widely attended event of which the
person is a primary sponsor. This exclusion applies only if the public
official or public employee meaningfully participates in the event as a
speaker or a panel participant, by presenting information related to his

~ or her agency or matters pending before his or her agency, or by
performing a ceremonial function appropriate to his or her official
position; or if the public official’s or public employee’s attendance at
the event is appropriate to the performance of his or her official duties
or representative function.

13. Payment of or reimbursement for actual and necessary trans-
portation and lodging expenses to facilitate a public official’s or public
employee’s participation in an economic development function.

14. Hospitality, meals, and other food and beverages provided to a
public official or public employee, and the spouse of the public official
or public employee, as an integral part of an educational function,
economic development function, work session, or widely attended event,
such as a luncheon, banquet, or reception hosted by a civic club,
chamber of commerce, charitable or educational organization, or trade
or professional association.

15. Any function or activity pre-certified by the Director of the
Ethics Commission as a function that meets any of the above criteria.

16. Meals and other food and beverages provided to a public official
or public employee in a setting other than any of the above functions
not to exceed for a lobbyist twenty-five dollars ($25) per meal with a
limit of one hundred fifty dollars ($150) per year; and not to exceed for
a principal fifty dollars ($50) per meal with a limit of two hundred fifty
dollars ($250) per year. Notwithstanding the foregoing, the lobbyist’s

9
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limits herein shall not count against the principal’s limits and likewise,
the principal’s limits shall not count against the lobbyist’s limits.

17. Anything either (i) provided by an association or organization to
which the state or, in the case of a local government official or
employee, the local government pays annual dues as a membership
requirement or (i) provided by an association or organization to a
public official who is a member of the association or organization and,
as a result of his or her service to the association or organization, is
deemed to be a public official. Further included in this exception is

. payment of reasonable compensation by a professional or local govern-
ment association or corporation to a public official who is also an
elected officer or director of the professional or local government
association or corporation for services actually provided to the associa-
tion or corporation in his or her capacity as an officer or director.

18. Any benefit received as a discount on accommodations, when
the diseount is given to the public official because the public official is a
member of an organization or “association whose entire membership
receives the discount.

¢. Nothing in this chapter shall be deemed to limit, prohibit, or
otherwise require the disclosure of gifts through inheritance received by a
public employee or public official.

(35) Varve. The fair market prics of a like item if purchased by a private
citizen. In the case of tickets to social and sporting events and associated
passes, the value is the face value printed on the ticket,

(86) WiDELY ATTENDED EVENT. A gathering, dinner, reception, or other
event of mutual interest to a number of parties at which it is reasonably
expected that more than 12 individuals will attend and that individuals
with a diversity of views or interest will be present. (Acts 1973, No. 1056,
p. 1699, § 2; Acts 1975, No. 180, p. 603, § 1; Acts 1979, No. 79-698, p.
1241, § 1; Acts 1982, No. 82-429, p. 677, § 1; Acts 1986, No. 86-321, p.
475, § 1; Acts 1995, No. 95-194, p. 269, § 1; Acts 1997, No. 97-651, p.
1217, § 1; Act 2010-764, 1st Sp. Sess., p. 29, § 1; Act 2012-433, p. 1202,
§ 1; Act 2012-509, p. 1507, § 1; Act 2014—440 § 1)

mST(}RY The 2010 amendment, effective March 20,
. 2013, redesignated subdivisions (11)-(32) as
Amendment notes: . subdivisions (18)-(84), respectively, added sub-

The 1995 amendment, effective October 1,

1995, rewrote this section.

The 1987 amendment, effcctive October 1,
1997, rewrote subdivision (3), deleted subdivi-
sion {21), redesignated subdivisions (22)-(33)
ag subdivigions (21)-(32); respectively, and in
subdivigion (31), as so redesignated; in para-
graph b redesignated subparagraph 5 as ‘-sub~
paragraph 6, in subparagraph 1 deleted *
defined in Section 17-22A-2"" and added pres~
ent subparagraph &,

10

divisions (11), (12) and (85), in subdivision (19)
substituted ‘“‘Losay or Lopsymg” for “Lopsving”
substituted “body. The term does not include”
for “body: provided, however, that” and delet-
ed “shall not be deemed lobbymg” following
“thereof”, in subdivision (20), in paragraph a.
deleted subparagraph 8 and redesignated sub-
paragraphs 4 and 5 as subparagraphs 8 and 4,
respectively, in paragraph b., in subparagraph
1 substituted “An elected official” for “A
member of a legislative body” and added sub-
paragraphs 7 and 8, in subdivision (238) re-
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wrote the final sentence, in subdivision (33), in
‘paragraph a. substituted “event,”™ for “offered
only to pubhc officials;”’; mserted' “and for-
beardnces’ .and inserted “or other item of
monetary value”, in paragraph b. rewrote sub-
‘paragraphs 1—6 and added subparagraphs
7-18, deleted paragraph :c. and redes1gnated
paragraph d. as paragraph c,, and in subdivi-
sion (34) added the final sentence

The 2612 amendments. — The 2012

amendment: by Act 2012:438, effective August:

1, 2012, redesignated subdivisions (11)-(35) as

subdivisions (12)-(36), respectively, added sub--

division (11), and in subdivision (34), in para-
graph b., in subparagraph 4 inserted “and oth-
er”

The 2012 amendment by Act 2012-509, ef-
fective: August 1, 2012, ‘made no substantive
¢hanges to the section.

The 2014 amendment, effective April 10,
2014, rewrote subdivision (19). As to applica-
tion, see the Code Commissioner’s Notes.
Code Commniissioner’s Notes

In 2011, the Code Commiissioner in subpara-
graph 4 Of paragraph b. of subdivision (20).
after “Any citizen” deleted “‘not- expending
funds as set out above in paragraph a.3. or’ as
surplisage because the text of the tefererived
paragreph was deleted prior to the enactment
of the act amending this-section.

In 2011, the Code Commissioner revised sub-
paragraph 8 of paragraph b. of subdivision (20)
for grammatical purposes. The subparagraph
as enacted read: ‘A state govérnmental agency
head or his or Her designee who provides
and/or communicates information relating to
policy and/er positions -affecting said govern-
mental agencies which they represent.”

In 2011, the Code Commissioner in sabdivi-
sion (26) inserted “17-13-40" for “17-16-42"
to reference the. apparently intended code sec-
tion.

In 2011, the Code Commissioner in the sec-
ond sentence of subparagraph 16 of paragraph
b. of subdivision (33) after “Notwithstanding™
inserted ““the foregoing” for clarity and gram-
matical purposes.

Act 2012-509, which amended Section
36-25-14, as introduced also amended Section
86-25=1, While the text of the code section
remained in the enacted bill, the amendatory
changes were deleted durmg the legislative
process, resuling ‘in wmo change to Section
36-25-1 being made by Act 2012-509.

Act 2014-440, which amended this section

and Sections 36-25-13 and 36-25-23, provides

in § 2: “This act shall become effective imme-
diately following its passage and approval by

the Governor, or 18 otherwise becoming law
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and shall apply to public officials elected or re-

elected on or after that date.” Act 2014440
was signed by the Governor on April 10, 2014.
In 2014, the Code Commissioner in subdivi-
sion. (19) inserted a., b., and c. designators for
1.,2., and 8. to conform to code hierarchy style.

, CROSS REFERENCES
As to the commission publishing advisory
opinions on the requirements of the Code of
Eithics, see § 86-25-4(2)(9).

RESEARCH REFERENCES
Treatises and Practice Aids _
Service On Regulatory Boards And Commis-
sions Regulating Buginess With Which Person
Associated Is Prohibited, Criminal Offenses

and Defenses in Alabama § S40.

Gratuities, Offer To, Or Receipt By, Public
Official Or Employee, Criminal Offenses and
Defenses in Alabama § G160.

Lobbying And Contracting By Former Official
Or Emiployee, Criminal Offenses and Defenses
in Alabama § L100.

Solicitation Or Receipt Of Fees By Public Offi-
cial, Public Employee, Or Member Of House-
hold Of Public Official, Criminal Offenses and
Defenses in Alabama § 8170.

CASENOTES

“Business” 3

“Capdidate” 4
Constitutionglity 1
Construction and application 2
“Family member” §
:uLobbying” 6

“Public official” 7

1. Constitutionality

State ethics law iz not unconstitutionally
vague; law is not so vague that persons of
common intelligence must necessarily guess at
its meaning and differ as to. its application.
Langham v. State, 662 So.2d 1201 (Ala.Crim.
App.1994); opinion after remand 662 So.2d
1210, rehearing denied, certiorari.denied:

The. $15,000.00 threshold in former subdivi-
sion (9) was a rational means for the Legisla-
ture to use to reach those public employees
entrusted with the most responsibility and the
classificationi passed muster under equal pro-
tection challenge. Gideon v. Algbama State
Ethics Commission, 379 S0.2d 570 (Ala.1980).

Singe no reasonable relationship could be
found betweer boards in cities with @ popula-
ton of over 15,000, as opposed to cities which
did net reach the minimum population mark,
with regard to the integrity of ‘board members,

11



§ 36-25-1

that' classification in former subdivision (11)
was an arbitrary and capricious one, and thus
unconstitutional. Accordingly, that portion of
subdivision {11) was unenforcegble. Comer v.
City of Mobile, 337 S0.2d 742 (Ala.1976).

2. Construction and application

Industrial Development Board (IDB) mem-
bers are not compensated and no filing- of
statements of economic interest is required of
them; therefore, the ethics laws regarding
such disclosures do not apply to IDB members;
however, there is a clear need for the applica-
tion of the ethics laws to IDB members insofar
as they prohibit conflicts of interest, favorit-
ism, and other abuses of public trust. Harris
v. Ethies Com’n of State, 585 So0.2d 93 (Ala.
Civ.App.1991).

3. “Business”

County commissioner was not ineligible fo
vote on an ordinance conferring a financial
benefit on his employer, the county board of
education, since definition of “business” does
niot encompass the county board of education,
Gibson v. Southern Guar. Ins. Co., 623 So0.2d
1065 (Ala.1993).

4. “Candidate”

Winming the nomination is not & prereguisite
to becoming a *“‘candidate™ for state or elective
public office. Muncaster v. Alsbama State
Ethics Commission, 372 .S0.2d 853 (Ala.1979).

5. “Family member”

Stock of insurance company owned by adult
daughter of defendant, state insurance com-
missioner, who was not his dependent, was
not attributable to defendant, as required to
support conviction of knowingly and willfully
associating with a business he regulated as in-
surance commissioner based on defendant’s in-
terest in company; statutory definition of
“family,”” for purpose of attribution of interest
to a public official, in effect at time defendant
was Insurance commissioner, included only
public official’s spouse and dependents, Dill
v. State, 723 So0.2d 787 (Ala.Crizc.App.1998),
rehearing denied. States & 81

6. “Lobbying”

Although § 86-25-18 prohibits a lobbyist
from receiving-compensation contingent in na-
ture, contingent contracts are not void as
against public policy in Alabama. Chandler v.
Lamar County Bd. of Educ., 528 So.2d 309
(Ala,1088).

Alsbama’s approach to analyzing contingent
contracts has been to look first at the faee of
the contract to determine if there is an appear-
ance of secreey or deception to be practiced, or
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if fraud or corruption has contemplated any-
thing to justify a judicial declaration that it is
against fair dealing, good morals, or public
policy. Chandler v. Lamar County Bd. of
Fdue., 528 So.2d 309 (Ala.1988).

Trial court erréd in holding that coniract
between plainfiff and county board of edu-
cation was veid as being.against public policy,
since the terms of the contract provided that
plaintiff would “seek additional revenue from
any and all sources” and no. svidence was
presented to indicate that plaintiff secured ad-
ditional gas and oil severance tax revenuss by
lobbying the Alabama Legislature. His efforts
were shown to be directed at obtaining for the
board a niore favorable division of the gas and
oil severance tax money after it had been dis-
bursed fo the county pursuantto § 40-20-8(a).
Chandler v. Lamar County Bd. of Educ., 528
S0:24 309 (Al4.1988).

7. *“Public official”

The 1975 amendment merely replaced the
definition of “‘state official” (“any elected offi-
cial of the legislative; judicial, or executive
branch of state government”) with the defini-
tion of “public official” (“any slected official at
the state, county or municipal level of govern-
ment’”). While the amendment did delete spe-
cific reference to the judicial branch, it also
deleted specific reference to the legislative and
executive branches. It now refers instead to
“any elected official,” which would include
elected officials of a1l three branches. Hunt v.
Anderson, 794 F.Supp. 1557 (M.D.Ala.1992),
affirmed 976 F.2d 744.

Members of the Judicial Compensation Com-
mission and the Court of the Judiciary are not
subject to the state ethics law; these persons
are not “public officials.” They are not public
officials because they de not fall within any of
the definitions of that term contained in the
law, not hecause they are connected with the
judicial branch. No appellate decision has held
that judges are not covered by the ethics law.
Hunt v. Anderson, 794 F.Supp. 1557 (M.D.Ala.
1992), affirmed 976 F.2d 744.

State ethics law applies to the Governor of

“the State of Alabama; such application would
not violate Governor’s constitutional rights,

and there was no basis for enjoining the Attor-
ney General from taking such action as he
might deem appropriate in the exercise of the
duities of his office regarding possible violation
of state ethics law by the Goveror. Hunt ¥,
Anderson, 794 F.Supp. 1557 (M.D.Ala.1992),
affirmed 976 F.2d 744.

City asbsentee ballot election manager whe
received falsely completed applications from
defendant was a “‘public employee” for pur-
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poses of the forgery statute, where manager
testified that she was appointed by the city
council-as city clerk, and that part-of her duties
was #o act as election manager and absentee
election manager for municipal elections. Fv-
ans v. State, 794 So.2d 415 (Ala.Crim.App.
2000), rehearivig denied, certiorari denied 794
S0.2d 441. Forgery & 4

The Legislature infended that the Ethics Act
include Indusirial Development Boards. Har-
ris 'v, Bthics Com’n of State, 585 So:2d 93
(Ala.Civ.App.1991).

An Industrial Development Board is an “in-
strumentality” of the city and, therefore, its
members are “public officials” for purpose of
the ethics laws. Harris v. Ethies: Com’n of
State, 585 S0.2d 93 (Ala.Civ.App.1991).

§ 86-25-1.1. Lobhying.
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Members of city industrial boards, planning
and zoning boards, school boards; boards of
adjustment, utility boeards, housing boards,
public hospital boards, and any boards, com-
missions, committees, authorities or councils
having jurisdiction with réspect thereto are not
““public officials” and therefore not subject to
this chapter. Bagley v. City of Mobile, 352
So.2d 1115 (Ala.1977).

Members of the board of bar commissioners
of the Alabama state bar, members of the
judicial compensation commission and mem-

. bers of the court of the judiciary are not “pub-

lic officials” within the meaning of that tern
in $hig section and thus are not subject to this
chapter. Wright v. Turner, 351 S0.2d 1 (Ala.
1977). Attorney And Client & 32(1)

Lobbying includes promoting or sttempting to influence the awarding of a

grant or contract with any department or agency of the executive, legislative,
or judicial branch of state government.

No member of the Legislature, for a fee, reward, or other compensation, in
addition to that received in his or her official capacity, shall represent any
person, firm, corporation, or other business entity before an executive depart-
ment or agency. (Act 2010-762, 1st Sp. Sess., p. 14, § 1.

HISTORY C.J.8. Contracts § 284.
Effective date: C.J.8. Corporations § 671.
Thé act which added this section ig effective , . ~
January 1, 2011. - C.4.8. Elections § 558.
LIBRARY REFERENCES C.J.8. Monopolies §§ 162 to 163.
Amencan Digest System: C.J.8. Officers and Public Employees §§ 334 to
Lobbying &=1. 339, 341 t0.349..

Officers and Public Employees ¢=110.
Corpus Juris Secundum;
C.J.8. Constitutional Law §§ 668, 9§ 386, 975,

C.J.S. Statutes § 8.
C.J.8. United States § 37.

§ 36-25-2. Legislative findings and declarations; purpose of chap-
ter.
() The Legislature hereby finds and declares:

(1) It is essential to the proper operation of democratic government that
public officials be independent and impartial.

(2) Governmental decisions and policy should be made in the proper
channels of the governmental structure.

(3) No public office should be used for private gain other than the
remuneration provided by law. :

(4) It is important that there be public confidence in the integrity of
government.

13



§ 36-25-2 PUBLIC OFFICERS AND EMPLOYEES § 836-25-2

(5) The attainment of one or more of the ends set forth in this subsection
is impaired whenever there exists a conflict of interest between the private
interests of a public official or a public employee and the duties of the public
official or public employee.

(6) The public interest requires that the law protect against such con-
flicts of interest and establish appropriate ethical standards with respect to
the conduct of public officials and public employees in situations wher
conflicts exist. : '

(b) It is also essential to the proper operation of government that those best
qualified be encouraged to serve in government. Accordingly, legal safe-
guards against conflicts of interest shall be so designed as not to unnecessarily
or unreasonably impede the service of those men and women who are elected
or appointed to do so. An essential principle underlying the staffing of our
governmental structure is that its public officials and public employees should
not be denied the opportunity, available to all other citizens, to acquire and
retain private economic and other interests, except where conflicts with the
responsibility of public officials and public employees to the public cannot be
avoided.

(¢c) The Legislature declares that the operation of responsible democratic
government requires that the fullest opportunity be afforded to the people to
petition their government for the redress of grievances and to express freely
to the legislative bodies and to officials of the Executive Branch, ‘their
opinions on legislation, on pending governmental actions, and on current
issues. To preserve and maintain the integrity of the legislative and adminis-
trative processes, it is necessary that the identity, expenditures, and activities
of certain persons who engage in efforts to persuade members of the legisla-
tive bodies or members of the Executive Branch to take specific actions, either
by direct communication to these officials, or by solicitation of others to
engage in such efforts, be publicly and regularly disclosed. This chapter shall
be liberally construed to promote complete disclosure of all relevant informa-
tion and to insure that the public interest is fully protected.

(d) It is the policy and purpose of this chapter to implement these ebjec-
tives of protecting the integrity of all governmental units of this state and of
facilitating the service of qualified personnel by prescribing essential restric-
tions against conflicts of interest in public service without creating unneces-
sary barriers thereto. (Acts 1973, No. 1056, p. 1699, § 1; Acts 1975, No. 130,
p. 603, § 1; Acts 1995, No. 95-194, p. 269, § 1.)

HISTORY Corpus Juris Secundums:
Amendment notes: C.J.S. Officers and Public Employees §8 334 to
The 1995 amendment, effective October 1, 339, 341 to 349.
1995, rewrote this section. CASENOTES
LIBRARY REFERENCES
American Digest System: Generally 1
Officers and Public Employees €110. Conflicts of interests 3
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Purpose 2

1. Generally

State has g legitimate interest in seeing that
its elected officials do not have conflicts be-
tween their private interests and their official
duties. Muncaster v. Alabamsa State FEthics
Commission, 872 So.2d 853 (Ala.1979).

2. Purpose

Legislative intent behind the Ethics Act was
to strike a balance between the policy of elinii-
nating conflicts of interest and the policy of
recruiting and retaining those persons best
qualified to serve in government. Dill v. State,

728 Se.2d 787 (Ala.Crim.App.1998), rehearing .

denied. Officers And Public Employees &= 110

3. Conflicts of interests

Industrial Development Board (IDB) mem-
bers are not compensated and no filing of
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statements of economic interest is vequired of
them; therefore, the ethics laws regarding
such disclosures do not apply to IDB msmbers;
however, there is a clear need for the applica-
tion of the ethies laws to IDB members insofar
as they prohibit confliets of irterest, favorit-

igm, and other abuses of public trust. Harris

v.. Ethics Com’n of State, 585 So.2d 93 (Ala.
Civ.App.1991).
The Legislature intended a conflict of inter-

est to he a neeessary element of sach ethical
violation. proscribed in this chapter. Kirkland

v. State, 529 So0.2d 1036 (Ala.Crim, App.1988).

The Legislature passed this chapter to pre-
vent public officials from using their offices to
reap private gains. The “conflicts of inter-
ests” referred to in this section are conflicts
between an offictal’s private interests and his
official duties. Rampey v. State, 415 So0.2d
1184 (Ala.Crim.App.1982).

Cited in Comer v. City of Mobile; 337 So0.2d
742 (Ala.1976). -

§ 36-25-3. State Ethics Commission — Creation, composition; an-
nual reports; compensation; political activities; di-
rector; personnel.

(a) There is hereby created a State Ethics Commission composed of five
members, each of whom shall be a fair, equitable citizen of this state and of
high moral character and ability. The following persons shall not be eligible
to be appointed as members: (1) a public official; (2) a candidate; (8) a
registered lobbyist and his or her principal; or (4) a former employee of the
commission. No member of the commission shall be eligible for reappoint-
ment to succeed himself or herself. The members of the commission shall be
appointed by the following officers: The Governor, the Lieutenant Governor,
or in the absence of a Lieutenant Governor, the Presiding Officer of the
Senate, and the Speaker of the House of Representatives. Appointments shall
be subject to Senate confirmation and persons appointed shall assume their
duties upon confirmation by the Senate. The members of the first commis-
sion shall be appointed for terms of office expiring one, two, three, four, and
five years, respectively, from September 1, 1975. Successors to the members
of the first commission shall serve for a term of five years beginning service
on September 1 of the year appointed and serving until their successors are
appointed and confirmed. If at any time there should be a vacancy on the
commission, a successor member to serve for the unexpired term applicable to
such vacancy shall be appointed by the Governor. The commission shall elect
one member to serve as chair of the commission and one member to serve as
vice chair. The vice chair shall act as chair in the absence or disability of the
chair or in the event of a vacancy in that office.

Beginning with the first vacancy on the Ethics Commission after October 1,
1995, if there is not a Black member serving on the commission, that vacancy
shall be filled by a Black appointee. Any vacancy thereafter occurring on the
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commission, shall also be filled by a Black appointee if there is no Black
member serving on the commission at that time.

Beginning with the first vacancy on the State Ethics Commission after
January 1, 2011, the commission shall always have as a member a State of
Alabama-licensed attorney in good standing.

(b) A vacancy in the commission shall not impair the right of the remaining
members to exercise all the powers of the commission, and three members
thereof shall constitute a quorum. '

(¢) The commission shall at the close of each fiscal year, or as soon
thereafter as practicable, report to the Legislature and the Governor concern-
ing the actions it has taken, the name, salary, and duties of the director, the
names and duties of all individuals in its employ, the money it has disbursed,
other relevant matters within its jurisdiction, and such recommendations for
legislation as the commission deems appropriate.

(d) Members of the commission, while serving on the business of the
commission, shall be entitled to receive compensation at the rate of fifty
dollars ($50) per day, and each member shall be paid his or her travel
expenses incurred in the performance of his or her duties as a member of the
commission as other state employees and officials are paid when approved by
the chair. If for any reason a member of the commission wishes not to claim
and accept the compensation or travel expenses, the member shall inform the
director, in writing, of the refusal. The member may at any time during his
or her term begin accepting compensation or travel expenses; however, the
member’s refusal for any covered period shall act as an irrevoeable waiver for
that period.

(e) All members, officers, agents, attorneys, and employees of the commis-
sion shall be subject to this chapter. The director, members of the commis-
sion, and all employees of the commission may niot engage in partisan political
activity, including the making of campaign contributions, on the state, county,
and local levels. The prohibition shall in no way act te limit or restrict such
persons’ ability to vote in any election.

(f) The commission shall appoint a full-time director. Appointment of the
director shall be subject to Senate confirmation, and the person appointed
shall assume his or her duties upon confirmation by the Senate. If the Senate
fails to vote on an appointee’s confirmation before adjourning sine die during
the session in which the director is appointed, the appointee is deemed to be
confirmed. No appointee whose confirmation is rejected by the Senate may be
reappointed. The director shall serve at the pleasure of the commiission and
shall appoint such other employees as needed. All such employees, except the
director, shall be employed subject to the state Merit System law, and their
compensation shall be prescribed pursuant to that law. The employment of
attorneys shall be subject to subsection (h). The compensation of the director
shall be fixed by the commission, payable as the salaries of other state
employees. The director shall be responsible for the administrative opera-
tions of the commission and shall administer this chapter in accordance with
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the commission’s policies. No rule shall be implemented by the director until
adopted by the commission in accordance with Sections 41-22-1 to 41-22-27,
inclusive, the Alabama Administrative Procedure Act.

(g) The director may appoint part-time stenographic reporters or certified
court reporters, as needed, to take and transcribe the testimony in any formal
or informal hearing or investigation before the commission or before any
person authorized by the commission. The reporters are not full-time em-
ployees of the commission, are not subject to the Merit System law, and may
not participate in the State Retirement System.

(h) The director, with the approval of the Attorney General, may appoint a
competent attorney as legal counsel for the commission. The legal counsel
shall be of good moral and ethical character, licensed to practice law in this
state, and a member in good standing of the Alabama Bar Association. The
legal counsel shall be commissioned as an assistant or deputy attorney general
and, in addition o the powers and duties herein conferred, shall have the
authority and duties of an assistant or deputy attorney general, except, that
his or her entire time shall be devoted to the commission. The attorney shall
act as an attorney for the commission in actions or proceedings brought by or
against the commission pursuant to any law under the commission’s jurisdic-
tion or in which the commission joins or intervenes as to a matter within the
commisgion’s jurisdiction or as a friend of the court or otherwise.

(1) The director shall designate in writing the chief investigator, should
there be one, and a maximum of six full-time investigators who shall be and
are hereby constituted law enforcement officers of the State of Alabama with
full and unlimited police power and jurisdiction to enforce the laws of this
state pertaining to the operation and administration of the commission and
this chapter. Investigators shall meet the requirements of the Alabama Peace
Officers’ Standards and Training Act, Sections 86-21-40 to 36-21-51, inclu-
sive, and shall in all ways and for all purposes be considered law enforcement
officers entitled to all benefits provided in Section 36-15-6(f). Notwithstand-
ing the foregoing, the investigators shall only exercise their power of arrest as
granted under this chapter pursuant to an order issued by a court of
competent jurisdiction. (Acts 1973, No. 1056, p. 1699, § 17; Acts 1995, No.
95-194, p. 269, § 1; Act 2009-225, p. 401, § 1; Act 2010-763, 1st Sp. Sess,, p.
17,8 1)

HISTORY sentatives and”; added the second undesig-

o , nated subsection; in subsection (d) substituted
Amendment notes: “commission, while” for “commission shall,
The 1995 amendment, effective October 1, while”, substituted “commission, shall be” for
1995, rewrote this section. “commission, be™; in subsection (¢) substitut-
The 2009 amendment, effective April 8, ed “may not engage in” for “shall not engage
2009, in subsection (i) inserted “entitled to all in direet’’; in subsection (f) deleted the sec-
benefits provided in Section 36-15-8(f)"". ond, third and fourth sentences, deleted “pro-
The 2010 amendment, offective January visions of the” preceding ‘‘state Merit Sys-
1, 2011, in subsection (a) deleted the third tem”, and substituted “rule” for “regulation™;
senfence, and substituted ‘“‘Representatives. in subsection (g) substituted “sre not” for
Appointments shall be subject to Senate con- “‘shall not be”, substituted “‘commission, are
firmation and persons appointed” for “Repre- mnot” for “commission and shall mot be”’; and
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substituted ““law,” for “law’”; in subsection
(h) substituted *“director,” for “director may,”,
substituted “may appoint’” for ¢ appom’c”, sub-
stituted “general and” for “general and
shall”, substituted “conferred, ghall” for “con-
ferred,”, deleted “provismns of”’, following
“pursuant te any”’, subst;mted _]unsdzctmn

* for “Gurisdiction, or” in twa places, and
suhsﬁtnted “otherwige” for “otherwise; pro-
vided however, nothing in this chapter shall
be deemed as a d}rect grant of subpoena power
to the commission”; and in subsection () sub-
stituted “36-15-8(f). Notwithstanding the
foregoing, the’ for “386=15-6(f); provided how-
ever such”.

§ 36-25-4.
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CROSS REFERENCES ’
As to the duty to report any explicit di-

rectives regarding a pass-through appropria-
tHon, see § 41-19A-5.

LIBRARY REFERENCES
Awnerican Digest System:

Officers and Public Employees &=110.

- Coxpus Juris Secundum:

C.J.8. Officers and Public Employees §§ 334 to
339; 341 to 349,

State Ethics Commission — Duties; complaint; investi-

gation; hearing; fees; finding of violation.

(a) The commission shall do all of the following:

(1) Prescribe forms for statements required to be filed by this chapter
and make the forms available to persons required to file such statements.

(2) Prepare guidelines setting forth recommended uniform methods of
reporting for use by persons required to file statements required by this
chapter.

(8) Accept and file any written information voluntarily supplied that
exceeds the requirements of this chapter.

(4) Develop, where practicable, a filing, coding, and cross-indexing system
consistent with the purposes of this chapter. :

(8) Make reports and statements filed with the commission available
during regular business hours and online via the Internet to public inquiry
subject to such regulations as the commission may prescribe.

(6) Preserve reports and statements for a period consistent with the
statute of limitations as contained in this chapter. The reports and
statements, when no longer required to be retained, shall be disposed of by
shredding the reports and statements and disposing of or recycling them, or
otherwise disposing of the reports and statements in any other manner
prescribed by law. Nothing in this section shall in any manner limit the
Department of Archives and History from receiving and retaining any
documents pursuant to existing law.

(7) Make investigations with respect to statements filed pursuant to this
chapter, and with respect to alleged failures to file, or omissions contained
therein, any statement required pursuant to this chapter and, upon com-
plaint by any individual, with respect to alleged violation of any part of this
chapter to the extent authorized by law. When in its opinion a thorough
audit of any person or any business should be made in order to determine
whether this chapter has been violated, the commission shall direct the
Examiner of Public Accounts to have an audit made and a report thereof
filed with the commission. The Examiner of Public Accounts, upoen receipt
of the directive, shall comply therewith.
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(8) ‘Report suspected violations of law to the approprlate law-enforcement,
authorities.

(9) Issue and publish advisory opinions on the requirements of this
chapter, based on a real or hypothetical set of circumstances. Such adviso-
ry opinions shall be adopted by a majority vote of the members of the
commission present and shall be effective and deemed valid until expressly
overruled or altered by the commission or a court of competent jurisdiction.
The written advisory opinions of the commission shall protect the person at
whose request the opinion was issued and any other person reasonably
relying, in good faith, on the advisory opinion in a materially like circum-
stance from liability to the state, a county, or a municipal subdivision of the
state because of any action performed or action refrained from in reliance of
the advisory opinion. Nothing in this section shall be deemed to protect
any person relying on the advisory opinion if the reliance is not in good
faith, is not reasonable, is not in a materially like circumstance. The
commission may impose reasonable charges for publication of the advisory
opinions and monies shall be collected, deposited, dispensed, or retained as
provided herein. On October 1, 1995, all prior advisory opinions of the
commission in conflict with this chapter, shall be ineffective and thereby
deemed invalid and otherwise overruled unless there has beeni any action
performed or action refrained from in reliance of a prior advisory opinion.

(10) Initiate and continue, where practicable, programs for the purpose of
educating candidates, officials, employees, and citizens of Alabama on
matters of ethics in government service.

(11) In accordance with Sections 41-22-1 to 41-22-27, inclusive, the
Algbama Administrative Procedure Act, prescribe, publish, and enforce
rules to carry out this chapter.

(b) Except as n,ecessary"to permit the sharing of information and evidence
with the Attorney General or a district attorney, a complaint filed pursuant to
this chapter, together with any statement, evidence, or information received
from the complainant, witnesses, or other persons shall be protected by and
subject to the same restrictions relating to secrecy and nondisclosure of
information, conversation, knowledge, or evidence of Sections 12-16-214 to
12-16-216, inclusive, except that a violation of this section shall constitute a
Class C felony. Such restrictions shall apply to all investigatory activities
taken by the director, the commission, or a member thereof, staff, employees,
or any person engaged by the commission in response to a complaint filed
with the commission and to all proceedings relating thereto before the
commission. Such restrictions shall also apply to all information and evi-
dence supplied to the Attorney General or district attorney.

(¢) The commission shall not take any investigatory action on a telephonic
or written complaint against a respondent so long as the complainant remains
anonymous. Investigatory action on a complaint from an identifiable source
shall not be initiated until the true identity of the source has been ascertained
and written verification of such ascertainment is in the commission’s files,
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The complaint may only be filed by a person who has or persons who have
credible and verifiable information supporting the allegations contained in the
complaint. A complainant may not file a complaint for another person or
persons in order to circumvent this subsection. Prior to commencing any
investigation, the commission shall: (1) receive a written and signed com-
plaint which sets forth in detail the specific charges against a respondent, and
the factual allegations which support such charges; and (2) the director shall
conduct a preliminary inquiry in order to make an initial determination that
the complaint, on its face alleges facts which if true, would constitute a
violation of this chapter and that reasonable cause exists to conduct an
investigation. If the director determines that the complaint does not allege a
viclation or that reasonable cause does not exist, the charges shall be
dismissed, but such action must be reported to the commission. The commis-
sion shall be entitled to -authorize an investigation upon written consent of
four commission members, upon an express finding that probable cause exists
that a violation or violations of this chapter have occurred. Upon the
commencement of any investigation, the Alabama Rules of Criminal Proce-
dure as applicable to the grand jury process promulgated by the Alabama
Supreme Court shall apply and shall remain in effect until the complaint is
dismissed or disposed of in some other manner. A complaint may be initiated
by a vote of four members of the commission, provided, however; that the
commigsion shall not conduct the hearing, but rather the hearing shall be
conducted by three active or retired judges, who shall be appointed by the
Chief Justice of the Alabama Supreme Court, at least one of whom shall be
Black. The three-judge panel shall conduct the hearing in accordance with
the procedures contained in this chapter and in accordance with the rules of
the commission. If the three-judge panel unanimously finds that a person
covered by this chapter has violated if, the three-judge panel shall forward the
case to the district attorney for the jurisdiction in which the alleged acts
occurred or to the Attorney General. In all matters that come before the
commission concerning & complamt on an individual, the laws of due process
shall apply.

(d) Not less than 45 days prior to any hearing before the commission, the
respondent shall be given notice that a complaint has been filed against him
or her and shall be given a summary of the charges contained therein. Upon
the timely request of the respondent, a continuance of the hearing for not less
than 30 days shall be granted for good cause shown. The respondent charged
in the complaint shall have the right to be represented by retained legal
counsel. The commission may not require the respondent to be a witness
against himself or herself.

(¢) The commission shall provide discovery to the respondent pursuant to
the Alabama Rules of Criminal Procedure as promulgated by the Alabama
Supreme Court.

(H(1) All fees, penalties, and fines collected by the commission pursuant to

this chapter shall be deposited into the State General Fund.
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(2) All monies collected as reasonable payment of costs for copying,

. reproductions, publications, and lists shall be deemed a refund against

disbursement and shall be deposited into the appropriate fund account for
the use of the commission.

(g) In the course of an investigation, the commission may subpoena wit-
nesses and compel their attendance and may also require the production of
books, papers, documents, and other evidence. If any person fails to comply
with any subpoena lawfully issued, or if any witness refuses to produce
evidence or to testify as to any matter relevant to the investigation, it shall be
the duty of any court of competent jurisdiction or the judge thereof, upon the
application of the director, to compel obedience upon penalty for contempt, as
in the case of disobedience of a subpoena issued for such court or a refusal to
testify therein. A subpoena may be issued only upon the vote of four
members of the commission upon the express written request of the director,
The subpoena shall be subject to Rules 17.1, 17.2, 17.3, and 17.4 of the
Alabama Rules of Criminal Procedure. The commission upon seeking issu-
ance of the subpoena shall serve a notice to the recipient of the intent to serve
such subpoena. Upon the expiration of 10 days from the service of the notice
and the proposed subpoena shall be attached to the notice. Any person or
entity served with a subpoena may serve an objection to the issuance of the
subpoena within 10 days after service of the notice on the grounds set forth
under Rule 17.3(c) of the Alabama Rules of Criminal Procedure, and in such
event the subpoena shall not issue until an order to dismiss, modify, or issue
the subpoena is entered by a state court of proper jurisdiction, the order to be
entered within 30 days after making of the objection. Any vote taken by the
members of the eommission relative to the issuance of a subpoena shall be
protected by and subject to the restrictions relating to secrecy and nondisclo-
sure of information, conversation, knowledge, or evidence of Sections
12-16-214 to 12-16-216, inclusive.

(h) After receiving or initiating a complaint, the commission has 180 days
to determine whether probable cause exists. At the expiration of 180 days
from the date of receipt or commencement of a complaint, if the commission
does not find probable cause, the complaint shall be deemed dismissed and
cannot be reinstated based on the same facts alleged in the complaint. Upon
good cause shown from the general counsel and chief investigator, the director
may request from the commission a one-time extension of 180 days. Upon
the majority vote of the commission, the staff may be granted a one-time
extension of 180 days in which to complete the investigation. If the commis-
sion finds probable cause that a person covered by this chapter has violated it,
the case and the commission’s findings shall be forwarded to the district
attorney for the jurisdiction in which the alleged acts oceurred or to the
Attorney General. The case, along with the commission’s findings, shall be
referred for appropriate legal action. Nothing in this section shall be deemed
to limit the commission’s ability to take appropriate legal action when so
requested by the district attorney for the appropriate jurisdiction or by the
Attorney General.
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(1) Within 180 days of receiving a case referred by the commission, the
Attorney General or district attorney to whom the case was referred may,
upon written request of the commission notify the commission, in writing,
stating whether he or she intends to take action against the respondent,
including an administrative disposition or settlement, conduct further investi-
gation, or close the case without taking action. If the Attorney General or
district attorney decides to pursue the case, he or she, upon written request of
the commission, may inform the commission of the final disposition of the
case. The written information pursuant to this section shall be maintained
by the commission and made available upon request as a public record. The
director may request an oral status update from the Attorney General or
district attorney from time to time. (Acts 1973, No. 1056, p. 1699, § 18; Acts
1975, No. 130, p. 608, § 1; Acts 1979, No. 79-460, p. 814, § 1; Acts 1995, No.

95-194, p. 269, § 1; Act 2010-763, 1st Sp. Sess., p. 17, § 1.)

" HISTORY

Amendment notes:

The 1995 amendment, effective October 1,
1995, rewrote this section.

The 2010 amendment, effective January 1,
2011, in subsection {a), in subdivision (5) in-
serted “and onlinevia the Internet” and delet-

ed ““including, but not limited to, regulations

requiring identification by name, occupation,
address, and telephone number of each person
examining information on fite with the com-
mission” following “prescribe”, in subdivision
{7) substituted “law. When” for “law when”,
substituted “‘Accounts” for “Accounts shall”
and inserted “‘shall” preceding ‘‘comply”, and
in subdivision (11} deleted “and regulations”
following “rules”; in subsection (b) substitut-
ed “Except as necessary to permit the sharing
of information and evidence with the Attorney
Geperal or a district attorney, a” for “A”,
ingserted *, except that a violation ‘of this sec-
tion shall constitute a Class C felony”, substi-
tuted “‘commission, or” for “commission o#”,

and added the final sentence; in subsection (¢). -

substituted “‘credible and verifiable informa-
tion supporting” for “actual knowledge of”,
substituted “‘charges;” for “charges”, inserted
“the complaint, on its face alleges facts which
if true, would constitute a violation of this
chapter and that”, inserted “that the com-
plaint does not allege a violation or that’,
substituted “written consent of four” for “a
unanimous. written consent of all five (8%,
inserted the eighth sentence, substituted “a
vote of four members” for ‘“the Unanimous
vote”, substituted “three active® for “three (8)
active”, substituted “‘threejudge” for “three
(8) judge” in three places, and deleted “and
regulations” following “‘rules”; redesignated
subsection (g) as subsection (h); added subsse-
tions {(g) and {); and in subsection (h) added

the first four sentences, and inserted “probas

:ble?r. e
LCode Commissioner’s Notes

Sectionn 4 of Act 2010-764 provides: ““The
State Ethics Commission shall report to the
Legislature by the fifth legislative day of the
2011 Regular Session what other states have
done to strengthen their State BEthics Law.”

CROSS REFERENCES

As to certain pre-certified functions or activi-
ties excluded from definition of “thing of val-
ue,” see § 86-25-1(34)b.15.

LIBRARY REFERENCES

American Digest System:
Officers and Public Employees €#110.
Corpus Juris Secundum:
C.J.8. Officers and Public Employees §§ 334 to
339, 341 to 349.

RESEARCH REFERENCES
Treatises and Practice Aids .
Ethics Violations, Criminal Offenses and De-
fenses in Alabama § E110,

CASENOTES

Generally 1
‘Advisory opinions 5

Disclosure of information 6
Due process requirements. 2
Hearing 3

Particular circumstances 7

Reports 4

1. Generally

Where an investigation leads to the finding
that the person under investigation has not
violated any state ethics laws, upon such a
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finding, the commission’s autherify and power
to discipline such person ceases. Ethics Com’n
of State of Ala. v. State ex. rel. Deutesh, 494
So.2d 606 (Ala.1986).

2. Due process reguirements

When an investigation and hearing are con-
ducted by the commission, under certain cir-
cumstances, the subject must be afforded due
process rights in the proceeding; failure %o do
s0. would constitute a violation of that person’s
constitutional rights. Hunt v. Anderson, 794

F.Supp. 1557 (M.D.Ala1992), affirmmed 976

F.2d 744

When commission’s method of investigation'

i§ sufficiently accusatory in nature, some form
of due process protection is required, despite
the fact that the function of the tommission is
not “adjudicatory.” Hunt v. Anderson, 794
F.Supp. 1557 (M.D.Ala.1992), affirmed 976
F.2d 744. ’

3. Hearing

A district attorney or the Atforney General
may prosectite a person for violating the ethics
law without the commission first investigating
the matfer, and a prosecution may be initiated
even if the commission finds no probable
cause. So, a probable cause hearing with due
process protection is not-a prerequisite to pros-
ecution. Hunt v. Anderson, 794 F.Supp. 1557
(M.D.Ala.1992), affirmed 976 F.2d 744. Con-
stitutional Law &= 4569; States &= 72

Although the ethics commission has au-
thority to investigate and report suspected vi-
olations to appropriate law enforcement au-
thorities, nowhere ‘is it mandated that the
commission has any authority to prosecute;
therefore, & hearing before the commission is
not a due process requirement. Allen w.
State, 380 S0.2d 313 (Ala.Crim.App.1979),
writ denied 380 So.2d 341, certiorari denied
101 S.Ct 121, 449 US. 842, 66 L.Ed.2d 48.

4, Reports

Statutes specifying the procedure for the
Ethics Commission to follow to report suspect-
ed violations of law authorize the Ethics Com-
mission to refer directly to the Attorney Gener-
al only those complaints filed by others than
the Ethics Commission ifself, not complaints
initiated in-house by the Ethics Commission,
which are governed by the strictures and safe-
guards of the provision mandating referral to a
three-judge panel. Ex parte E.J.M., 829 So.2d
105 (Ala.2001), rehearing denied. Officers And
Public Employees & 110
 Nowhere does this section authorize the eth-
ics commission to issue reprimands in the form
of public written opinions in complaint cases.
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Only when there is a finding of a “‘suspected
violation” of the state ethics laws is the com-
mission authorized to make & report. Even
then, the report is io be made only to the
appropriate law enforcement authorities. Fih-
ics Com™n of State of Ala. v Sisie ex. rel
Deutcsh, 494 80,24 606 (Ala.1986).

5. Advisory opinions

The fact that Advisory Opinions issued hy
the commission during the administrations of
other Governors apparently placed no restrie-
‘tions whatsoever on the use of state aircraft by
a Governor and his family may be an impor-
tant consideration in determining whether to
seek an indictment, whether fo ‘indict, or
whether to convict, Hunt v. Anderson, 794
F.Supp. 1557 (M.D.Ala.1992), affirmed 976
F.24 744.

Advisory opinions issued by Ethics Commis-
sion are not law, but they may protect certain
persons from lability under Ethics Act, Fitch
v. State, 851 So.2d 103 (Ala.Crim.App.2001),
rehearing denied, certiorari denied 851 So.24
141, Officers And Public Employees & 110

8. Disclogsure of information

Ethics Commission could not disclose confi-
dential information about attorney, who ‘was
former divector of Ethics Commission, and who
was under investigetion by Commission for
alleged unethical conddet, except pursuant to
authority of layw. Ex parte EJM., 829 So.2d
105 (Ala.2001), rehearing denied. Attorney
And Client &= 48

Former subsection (13} was designed to pro-
tect innocent individuals who are under inves-
tigation from the havm that could result to
their reputations and careers if information
regarding the investigation were released fo
the public. Ethics Com’n of State of Ala. v.
State ex. rel. Deutesh, 494 So.2d 606 (Als.
1986).

Former subsection (13) of the statute did not
impliedly or inferentially allow members or
employees bf the commission to make public
staternents following final action on the com-
plaint sbout which the statement was made,
Ethics Comn of State of Ala. v. State ex. rel.
Deutesh, 494 So.2d 606 (Ala.1986),

7. Pavticular circumsiances

Candiddtes failed fo show violation of Voting
Rights Act on theory that the Alabama Ethics
Commission did not comply with precleared
Alabama statute which preseribes the duties of
the Commission, and that this alleged noncom-
pliance was a change in voting procedure that
the state should have submitied for preclear-
ance but did not, even though there was evi-
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dence that some candidates complained shout
difficulty in obtaining statement-of-economic-
inferests forms, where there was no evidence
showing that the Commission has enacted a
new policy under which it would no longer
prescribe and make dvailable forms, préscribe
guidelines, and educate prospective candidates
as to the requivements of the Alabama Ethics
Law. Ritter v. Bennett, 23 F.Supp.2d 1334
(M.D.AIa.1998). Election Law & 622

Attorney general’s investigation of law firm
and attorney, who was former director of Eth-
ics Committee, and convening of grand jury

PUBLIC OFFICERS AND EMPLOYEES

§ 36-25-4.2

were illegal as fruit of poisonous tree, even
though statute provided that attorney general

could enforee statutes governing attorney eth-

ics, where Ethics Commission illegally referred
investigation to attorney general, and attorney

general did not ¢laim any independent knowl-

edge of wrongdoing by attorney. Ex parte
E.J.M., 829 So.2d 165 (Ala.2001), rehearing
denied. Officers And Public Employees & 119

Cited in Underwood v. State, 439 So.2d 125

(Ala.1983); Hunt v. Anderson, 794 F.Supp.
1557 (M.D.Ala.1992).

§ 36-25-4.1. State Ethics Commission — Public access to complaint,
investigation, and disposition.

Notwithstanding any other law, regulation, or rule, no complaints shall be
made available to the public or available on the Internet until the disposition
of the matter. In no event may a complaint be made public or available on
the Internet if the complaint is dismissed or found not to have probable cause.
In the matters where the complaint is dismissed or found net to have probable
cause, only the disposition of the matter may be made available to the public
or available on the Internet. Nothing in this section shall be deemed a direct
grant of authority for the commission to publicize or make available on the
Internet any complaint or investigation if not permitted by any other law,
regulation, or rule. (Act 2010-763, 1st Sp. Sess., p. 17,8 2.)

HISTORY Corpus Juris Secundwm:
Effective date: C.d.8. Officers and Public Employees §§ 334.to
The act which added this section is effective 999 341 to 349.
January 1, 2011,
LIBRARY REFERENCES
American Digest Systenn:

Officers and Public Employees €110,

§ 36-25-4.2. State Ethics Commission — State Ethics Law training
programs.

(a) At the beginning of each legislative quadrennium, the State Ethics
Commission shall provide for and administer training programs on the State
Ethics Law for members of the Legislature, state constitutional officers,
cabinet officers, executive staff, municipal mayors, council members and
commissioners, county commissioners, and lobbyists.

(1) The training program for legislators shall be held at least once at the
beginning of each quadrennium for members of the Legislature. An
additional training program shall be held if any changes are made to this
chapter, and shall be held within three months of the effective date of the
changes. The time and place of the training programs shall be determined
by the Executive Director of the State Ethics Commission and the Legisla-
tive Council. Each legislator must atfend the training programs. The
State Ethics Commission shall also provide a mandatory program for any

24



§ 36-25-4.2 CODE OF ETHICS § 36-25-4.2

legislator elected in a special election within three months of the date that
the legislator assumes office.

(2) The training program for the state constitutional officers, cabinet
members, and executive staff, as determined by the Governor, shall be held
within the first 30 days after the Governor has been sworn into office. An
additional training program shall be held if any changes are made to this
chapter, and shall be held within three months of the effective date of the
changes. The specific date of the training program shall be established by
the Executive Director of the State Ethics Commission with the advice of
the Governor and other constitutional officers.

(3) The training program for lobbyists shall be held four times annually
as designated by the Executive Director of the State Ethics Commission, the
first of which shall be held within the first 30 days of the year. Each
lobbyist must attend a training program within 90 days of registering as a
lobbyist. A lobbyist who fails to attend a training program shall not be
allowed to lobby the Legislature, Executive Branch, Judicial Branch, public
officials, or public employees. After attending one training program, a
lobbyist shall not be required to attend an additional training program
unless any changes are made to this chapter. Such additional mandatory
training program shall be held within three months of the effective date of
the changes.

(4) All municipal mayors, council members and commissioners, county
commissioners, and members of any local board of education in office as of
January 1, 2011, shall obtain training within 120 days of that date.
Thereafter, all municipal mayors, council members and commissioners, and
county commissioners shall obtain training within 120 days of being sworn
into office. Training shall be available online and may be conducted either
online or in person. Evidence of completion of the training shall be
provided to the commission via an electronic reporting system provided on
the official website. The scheduling of training opportunities for municipal
mayors, council members and commissioners, and county commissioners
shall be established by the Executive Director of the State Ethics Commis-
sion with the advice and assistance of the Alabama League of Municipalities
and the Association of County Commissions of Alabama. Any provision of
this section to the contrary notwithstanding, the training for county com-
missioners required by this subdivision shall be satisfied by the successful
completion of the 10-hour course on ethical requirements of public officialg
provided by the Alabama Local Government Training Institute established
pursuant to Article 2 of Chapter 3 of Title 11. The Alabama Local
Government Training Institute shall quarterly provide written notice to the
State Ethics Commission the names of those county commissioners complet-
ing the institute’s program.

(b) The curriculum of each session and faculty for the training program
shall be determined by the Executive Director of the State Ethics Commis-
sion. The curriculum shall include, but not be limited to, a review of the
current law, a discussion of actual cases and advisory opinions on which the
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State Ethics Commission has ruled, and a question and answer period for
attendees. The faculty for the training program may include the staff of the
State Ethics Commission, members of the faculties of the various law schools
in the state, and other persons deemed appropriate by the Executive Director
of the State Ethics Commigsion and shall include experts in the field of ethies
law, persons affected hy the ethics law, and members of the press and media.

(¢) Except as provided herein, attendance at any session of the training
program shall be mandatory, except in the event .the person is suffering a
catastrophic illness.

(d) This section shall not preclude the penalizing, prosecution, or conviction
of any member of the Legislature, any public official, or public employee prior
to such person attending a mandatory training program.

(e) All public employees required to file the Statement of Economic Inter-
ests required by Section 36-25-14, no later than May 1, 2011, shall participate
in an online educational review of the Alabama Ethics Law provided on the
official website of the commission. Employees hired after January 1, 2011,
shall have 90 days to comply with this subsection. Evidence of eompletxon of
the educational review shall be provided to the commission via an electronic
reporting system provided on the official website. (Act 2010-762, 1st Sp.
Sess., p. 14, § 2.)

HISTORY : Corpus Juris Secundum:
Effective date: C.J.8. Officers and Public Employees §§ 334 to

The act which added this section is effective 339, 341 to 348.
January 1, 2011,

LIBRARY REFERENCES
American Digest System:
Officers and Public Emplaoyees €110,

§ 36-25-4.3. Ethics Commission — Electronic database filing and
access.

(a) The commission, by April 1, 2012, shall implement and maintain each of
the following:
(1) A system for electronic filing of all statements, reports, reglstratlons
and notices required by this chapter.
(2) An electronic database accessible to the public through an Internet
website which provides at least the following capabilities:

a. Search and retrieval of all statements, reports, and other filings
required by this chapter, excluding complaints made confidential by
Section 36-25-4(b), by the name of the public official or public employee
to which they pertain.

b. Generation of an aggregate list of all things of value provided to
each public official or public employee and family member of a public
official or public employee as reported pursuant to Section 36-25-19,
searchable and retrievable by the name of the public official or public
employee.
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(b) Notwithstanding subsection (a), the commission shall exclude from any
electronic database accessible to the public, identifying information, as defined
in Section 41-13-7, that is included in any statement of economic interest
filed by any public official or public employee.

(¢) The commission shall redact all identifying information on any electron-
ic database accessible to the public, as defined in Section 41-13-7, that is
included in any statement of economic interest filed by a public official or
public employee and was in the database on August 1, 2013. (Act 2010-762,
1st Sp. Sess., p. 14, § 3; Act 2013-172, § 1; Act 2014-71,§ 1.)

HISTORY - 'The 2014 amendment, effective February
Effecti 25, 2014, added subsection (¢).
cotive date: s ot &ttt LIBRARY REFERENCES
S aghe éc;i v;}{;llcll.l added this section is effective American Digest System:
Ameﬁdment notes: : Officers and Public Employees €110,

The 2013 amendment, effective August 1, COrpus Juris Secundum: -
2013, inserted the subsection (a) designator, C.J.8. Officers and Public Employees §§ 334 to
and added subsection (b). 339, 341 to 349,

§ 36-25-5. Use of official position or office for personal gain.

(a) No public official or public employee shall use or cause to be used his or
her official position or office to obtain personal gain for himself or herself, or
family member of the public.employee or family member of the public official,
or any business with which the person is associated unless the use and gain
are otherwise specifically authorized by law. Personal gain is achieved when
the public official, public employee, or a family member thereof receives,
obtains, exerts control over, or otherwise converts to personal use the object
constituting such personal gain.

(b) Unless prohibited by the Constitution of Alabama of 1901, nothing
herein shall be construed to prohibit a public official from introducing bills,
ordinances, resolutions, or other legislative matters, serving on committees, or
making statements or taking action in the exercise of his or her duties as a
public official. A member of a legislative body may not vote for any legisla-
tion in which he or she knows or should have known that he or she has a
conflict of interest.

(c) No public official or public employee shaﬂ use or cause to be used
equipment, facilities, time, materials, human labor, or other public property
under his or her discretion or control for the private benefit or business
benefit of the public official, public employee, any other person, or principal
campaign committee as defined in Section 17-22A-2, which would materially
affect his or her financial interest, except as otherwise provided by law or as
provided pursuant to a lawful employment agreement regulated by agency
policy. Provided, however, nothing in this subsection shall be deemed to limit
or otherwise prohibit communication between public officials or public em-
ployees and eleemosynary or membership organizations or such organizations
communicating with public officials or public employees.
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(d) No person shall solicit a public official or public employee to use or
cause to be used equipment, facilities; time, materials, human labor, or other
public property for such person’s private benefit or business benefit, which
would materially affect his or her financial interest, except as otherwise
provided by law.

(e) No public official or public employee shall, other than in the ordinary
course of business, solicit a thing of value from a subordinate or person or
business with whom he or she directly inspects, regulates, or supervises in his
or her official capacity.

(f) A conflict of interest shall exist when a member of a legislative body,
public official, or public employee has a substantial financial interest by
reason of ownership of, control of, or the exercise of power over any interest
greater than five percent of the value of any corporation, company, associa-
tion, or firm, partnership, proprietorship, or any other business entity of any
kind or character which is uniquely affected by proposed or pending legisla-
tion; or who is an officer or director for any such corporation, company,
association, or firm, partnership, proprietorship, or any other business entity
of any kind or character which is uniquely affected by proposed or pending
legislation. - (Acts 1973, No. 1056, p. 1699, § 3; Acts 1975, No. 130, p. 603,
§ 1; Acts 1995, No. 95-194, p. 269, § 1; Act 2000-797, p. 1895, § 1)

HISTORY

Amendment notess
The 1995 amendment, effective October 1,
1895, rewrote this section.

The 2000 amendment, effective August 1,
2000, in subsection (¢} added the final sen-
tence,

CROSS REFERENCES

As to prohibition against members of munic-
ipal eouncils voting on questions in which they
or their employers have special financial inter-
ests, see § 11-43-54.

As to concurrent employment in the private
sector, see § 36-1-11.

LIBRARY REFERENCES

American Digest System:
Officers and Public Employees =121,
Corpus Juris Secundum:
C..8. Officers and Public Employees §§ 445 to
452,

RESEARCH REFERENCES
Treatises and Practice Aids
Use Of Official Position Or Office For Personal

Gain, Criminal Offenses and Defenses in Ala-
bama § U80.

CASENOTES
Generally 1

Admissibility of evidence 6
Constitutionality 2

Construction and application 8

Elemenis of offense. 4
Improper representation 5
Particular circumstances 9
Practice and procedure &
Sufficiency of evidence 7

1. Genersally
A viclation of this section becurs at the mo-

‘ment en Alabama public official knowingly or

willfully “cbiains direct personal gain® from
the use of his office. Hunt v. Tucker, 875
F.Supp. 1487 (N.D.Ala,1995), affirmed 93 F.3d
735.

Section 82 of the Alabama Constitution, pro-
viding that a member of the Legxslature who
has & personal or private interest in any meas-

ure or bill proposed or pending before the
“Legislature may not vote thereon, applies to

the actions of legislators who have a substan-
tial financial interest, namely, ownership or
control of an interest greater than 5% of the
value of any business entity that is uniquely
affected by proposed or pending legislation.
Opinion of the Justices No. 368, 718 So.2d

- 1149 (Ala.1998). Statutes & 1031

It is constitutional for an educatorfiegisiator
to vote on 4 pay raise for teachers, at least so
long as the bill does not affect the legislator in
a way different from the way it affects the

28



§ 36-25-5

other members of the class to which he be-
longs. Opinion of the Justices No. 317, 474
50.2d 700 (Ala.1985).

2, Constitutionality

Governor’s constitutional right 4o freedom of
religion and to equal protection was not violat-
ed by application to him of the ethics law.
Hunt v. Anderson, 794 F.Supp. 1657 (M.D.Ala.
1992), affirmed 976 F.2d 744.

The proscription that “[ne] public official
... shall use an official position or office to
obtain direct personal financial gain for him-

8elf” is not “so vague that [persons] of eom- -

mon intelligence must necessarily guess at its
meaning and differ as to its application,”
Therefore, the statute does not violate due
process of law on the basis of vagueness. Hunt
v. Anderson, 794 F.Supp. 1557 (M.D.A1a.1992),
affirmed 976 F.2d 744.

Statute that prohibited the use of official
position. or office for personal gain was not
unconstitutionally vague as applied to defen-
dant, who was a basketball coach at a state
community college, and was indicted for alleg-
edly violating statute by giving fingucial aid or
tuition credits to his wife, even if the phrase
“personal gain” might be unclear in some situ-
ations; statute did not completely prohibit de-
fendant’s wife from receiving personal gain
through otherwise innocent acts that were not
specifically authorized by law, rather, statute
prohibited defendant only from using or caus-
ing to be used his official position or office to
obtain personal gain for his wife. State v,
Turner, 96 S0.3d 876 (Ala.Crim.App.2011), re-
hearing denied, certiorari denied. Constitu-
tional Law &= 1187; Education &= 1184

3. Construction and application

Defendants were subject o state ethics law
where they were employed by ¢ity-water works
and sewer board; board was a “utility board”
subject to state ethics law regardless of wheth-
er it 'was a creature of incorporation or wheth-
er it was established by city ordinance. Lang-
ham v. State, 662 So.2d 1201 (Ala.Crim.App.
1994), opinion after remand 662 So.2d 1210,
rehearing denied, certiorari denied. Municipal
Corporations €= 205; Municipal Corporations
&= 208

4. Elements of offense

Proof that personal financial gain was real-
ized from pubhc funds is not an clement of
offerise of using public office for personal gain,
nor i8 it deseriptive of fact or degree of offense,
noy is it material o jurisdiction, and thus, an
allegation of -obtaining public funds, in an in-
dictment for using public office for personal
gain, is mere surplusage which may be disre-

CODE OF ETHICS

denied 851 So.2d 141. ers
Employees & 121; Officers And Public Em-

§ 86-25-5

garded. Fitch v. State, 851 So.2d 103 (Ala.
Crim.App.2001), rehearing denied, certiorari
Officers And Public

ployees &= 122

5. Improper representation

A district attorney’s conduct in prosecuting a
eriminal case as a public employee and later
representing a third party in a civil suit
against the same criminal defendant arising
from the same set of facts is a breach of his
public duty regardless of whether the civil
client was a new or retained employer. In re
Peiffer, 27 B.R. 675 (Bkrtcy.N.D.Ala.1082).
Atftorney And Client &= 32(7)

Tt is improper for an assistant district attor-
ney, acting in his capadity as a public employ:
ee, to prosecute a defendant criminally and

simultaneously represent the vietim in a civil

action against the same defendant based on the
identical underlying occurrence. In re Peiffer,
27 B.R. 675 (Bkrtcy.N.D.Ala.1982).

8. Admissibility of evidence

Expert testimony of counsel for Ethics Com-
mission, concerning ultimate issue of whether
aJleged direct personal financial gain of county
commissioner who voted t6 award contract was

-spemﬁcaﬂy authorized by law, was admissible,

in proseeutlon for using pubhc office for per-
gonal gain; expert testimony on that issue,

which the defenise was free to contradict, was

reasonably likely to have assisted jury in un-
derstanding and in assessing evidence, in that
matter at issue was highly material and be-
yond the realm of acquired knowledge normal-
ly-possessed by lay jurars. Fitch v. State, 851
S0.2d 103 (Ala.Crim.App.2001), rehearing de-
nied, certiorari denied 851 So.2d 141, Crimi-
nal Law & 470(2)

7. Sufficiency of evidence

" Accomplice’s testimony in frial of defendant
who was a former county commissioner and
charged with using his position to unlawfully
obfain persohal gain by hiring a contractor to
perform work for his district in return for
monetary payments, was insufficient to estab-
lish that defendant viclated state éthics law;
the accomplice, who was also a county commis-
sioner and festified pursuant to a plea agree-
ment, was unequivoeal in his statement that
he haci no-knowledge whatsoever of any partic-
ipation by defendant in the scheme in which
accomplice, other county commissioner, and
general contractor were participating. Ex
parte Stewart, 900 So.2d 475 (Ala,2004).
Criminal Law-&= 508(9)

Assuming that accomplice’s testimony in tri-
al of defendant, who was 4 former county com-
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missioner and charged with using his position
to unlawfully obtain personal gain by hiring g
contractor to perform work for his distriet in
return for monetary payments, sufficiently im-
plicated defendant in accomplice’s scheme, the
corroborating evidence did not connect the de-
fendant with the criminal activity; there was
no evidence that defendant participated in the
scheme, there was no evidence that defendant
engaged in any unusual activity with regard fg
the county’s check-writing procedures, and evi-
dence from county employees supported defen-
dant’s use of general contractor on road con-
struction project. Ex parte Stewart, 800 So.2d
475 (Ala.2004). Criminal Law &= 511.2

There was sufficient evidence to show that
police officer was paid to ride “shotgun” with
drug enforcement agent because he was a po-
lice officer, not merely to use his badge, and
furthermore, he was paid for each trip, regard-
less of whether he was called upon to use hig
badge. Long v. State, 615 So0.2d 114 (Ala.
Crim.App.1992), certiorari denied, certiorari
denied 114 S.Cf. 179, 510 US. 862, 126
L.Ed.2d 138,

Although evidence showed that appellant
could have sold the property for $28,000 more
than he received, the state sufficiently proved
gain where the appellant had owned the prop-
erty since 1948, and he most likely received
gain in terms of taxable income upon the sale
of the property. Chandler v. State, 615 So.2d
100 (Ala,Crim.App.1992), certiorari denied 615
S0.2d 111,

8. Practice and procedure

Clearly, under Alabama law the indictment
should have been dismissed because it failed to
allege an ‘essential element of the offense as
specifically included in the statutory language
of this section and § 36-25-27(a), the Ethics
Act. Hunt v. Tucker, 875 F.Supp. 1487
(N.D.A1a.1995), affirmed 93 F.34 735.

There is no doubt that the use of one’s
public office to obtain “direct personal finan-
cial gain” is a criminal offense only if done
“knowingly or willingly.” Thus, scienter is an

essential element of the statutory offense and -

that essential element is expressly required by
the Ethies Act. Hunt v. Tucker, 875 F.Supp.
1487 (M.D.A12.1995), affirmed 93 F.8d 735.
Officers And Public Employees &= 121

When commission’s method of investigation
is sufficiently accusatory in nature, some form
of due process protection is reguired, despite
the fact that the function of the commission is
not “adjudicatory.” Hunt v. Anderson, 794
F.Supp. 1557 (M.D.Ala.1992), afﬁrmed 978
F.2d 744.

PUBLIC OFFICERS AND' EMPLOYEES
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Any error in admitting expert testimony of
counsel for Ethics Commission, concerning ul-
timate issue of whether alleged direct personal
financial gain of defendant who was county
commissioner who voted-to award contract was
specifically authorized by law, was harrless
error, in prosecution for using public office for
pérsonal gain, where defendant was found not
guilty of voting to award contract, and trial
court gave curative instruction. Fitch v. State,
851 So.2d 103 (Ala:.Crim.App.2001), reheamng,
denied, certiorari denied 851 So0.2d 141, Crim-
inal Law &= 1169.9

The jury’s verdicts finding defendant guilty
of the viclation of the Ethics Act and not guilty
of theft were inconsistent. Inconsistent ver-
dicts, however, did not require reversal. The
jury’s verdict finding the appellant guilty of
violating the Ethics Act was supported by the
evidence presented at trial, The court of ap-
peals would not speculdte as to the reasons
why the jury found the appellant not guilty of
theft. The charge related to the same aet and
was a matter within the purview gnd judgment
of the jury. Hill v. State, 851 So0.2d 1128
(Ala.Crim.App.1994), rehearing denied, certio-
rari denied.

9. Particular ciréumstances

Governor’s violation of Alabama’s Ethics Act
was not complete, for limitations purposes,
when he became sole signatory on inaugural
fund .account he was accused of misusing, but
rather when withdrawal was made from the
account and funds spent to obtain direct per-
sonal financial gain, Hunt v. Tucker, 1988, 93
¥.3d 735. Criminal Law &= 149

The probable cause found by the ethics com-
mission was not that the Governor may have
violated the ethics law by accepting offerings
for preaching in his church; it was that he
may have violated the ethics law by using state
aircraft to get to the church services where
offerings were accepted. This would net
amount o & restriction on his exercise of reli-
gious freedom, but on his use of state aircraft.
Hunt v. Anderson, 794 F.Supp. 1557 (M.D.Ala,
1992), affirmed 976 F.24d 744.

Where the Governor solicited funds for his
‘transition into office and inauguration through
4 tax exempt non-profit corporation; and there-
after used part of those funds to make a pay-
ment on a note and mortgage on his farm, this
payment clearly resulted in direct personal fi-
nancial gain to the Governor. Ex parte Hunt,
642 So0.2d 1060 (Ala.1994), rehearing denied,
habeas corpus denied 875 F.Supp. 1487, af-
firmed 93 ¥.3d 735.

Using excess campaign funds for direct per-
sonal financial gain is a violation of the Ethies

30



§ 36-25-5.1

Law., Ex parte Hunt, 642 So.2d 106G (Ala.
1994), rehearing denied, habeas corpus denied
875 F.Supp. 1487, affirmed 93 F.3d 735,

Cited in Allen v. State, 380 So0.2d 3138 (Ala.
Crim App.1979); State ex rel. Graddick v.
Rampey, 407 So.2d 823 (Ala.1981); Brown wv.
Moore, 583 F.Supp. 391 (S.D.Al5.1984); Peevy

CODE OF ETHICS

‘Crim.App.1987);

§ 36-25-5.2

v. State, 460 So.2d 248 (Ala Crim.App.1984);
‘Opinion of Justices, 474 So0.2d 700 (Ala.1985);
Mayes v. State, 475 So.2d 908 (Ala.Crim.App.
1985); Martin v. Reed, 480 So0.2d 1180 (Ala.
1985); Britain v. State, 518 So.2d 198 (Ala.
Hunt v Anderson, 794
F.Supp. 1551 (MD:Ala1991); Hunt v
Anderson, 794 F.Supp. 1557 (M.D.Al2.1992).

§ 36-25-5.1. Limitation on actions of Eebbyis‘ts, subordinates of lob-
byists, and principals.

(@) No lobbyist, subordinate of a lobbyist, or principal shall offer or provide

a thing of value to a public employee or public official or to a family member
of the public employee or family member of the public official; and no public
employee or public official or family member of the public employee or family
member of the public official shall solicit or receive a thing of value from a
lobbyist, subordinate of a lobbyist, or principal. Notwithstanding the forego-
ing, a lobbyist, or principal may offer or provide and a public official, public
employee, or candidate may solicit or receive items of de minimis value.
(b) A lobbyist does not provide a thing of value, for purposes of this section,
merely by arranging, facilitating, or coordinating with his or her principal
that is providing and paying for those items. (Act 2010-764, 1st Sp. Sess., p.

29, § 3.)
HISTORY Officers and Public Employees €=110.

Effective date: Corpus Juris Secundum:

The aet which added. this sectmn is effectlve
March 20, 2011

Code Commissioner’s Notes

Act 2010-764 designated this section as Sec-
tion 86-25-5.56. 1In order to preserve space for
future code sections and to conform with code
numbering style, the Code Commissioner re-

C.J.8. Electionis § 558.
C.J.8. Municipal Corporations § 2024.

C.d.8. Officers and Public Employees §8§ 334 to
839, 341 to 349.

C.J8. Public Utilities § 88.

designated the section as Section 36-25-5.1,
LIBRARY REFERENCES

American Digest System:

Lobbying &3.

§ 36»—2{5«5,2.' Public disclosure of information regarding officials,
candidates, or spouses employed by or contracting
- with the state or federal government.

(a) For purposes of this section, the term state shall include the State of
Alabama and any of its agencies, departments, political subdivisions, counties,
colleges and universities and technical schools, the Legislature, the appellate
courts, district courts, circuit courts and municipal courts, municipal corpora-
tions, and city and county school systems.

(b) Each public official and the spouse of each public official, as well ag each
candidate and the spouse of each candidate, who is employed by the state or
the federal government or who has a contract with the state or the federal
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§ 36-25-6 PUBLIC OFFICERS AND EMPLOYEES § 36-25-6

government, or who works for a company that receives 50% or more of its
revenue from the state, shall notify the commission of such employment or
eontract within 30 days of beginning employment or within 30 days of the
beginning of the contract. Additionally, each public official and the spouse of
each public official, as well as each candidate and the spouse of each candi-
date, who is employed by the state or the federal government or who has a
contract with the state or the federal government on August 14, 2011, shall
notify the commission of such employment or contract by September 13, 2011,
Notification shall be in the form of a filing as described in subsection (¢).

(¢) The filing with the commission shall include all of the following:

(1) The name of the public official or, when applicable, the name of the
candidate.

(2) The name of the spouse of the public official or, when applicable, the
name of the spouse of the candidate.

(3) The department or agency or county or municipality with whom the
public official, candidate, or spouse is employed or with whom the public
official, candidate, or spouse has a contract,

(4) The exact job description or, if applicable, a description of the con-
tract.

(5) The beginning and ending dates of employment or, if applicable, the
beginning and ending dates of the contract.

(6) The compensation, including any and all salary, allowances, and fees,
received by the public official or his or her spouse or the candidate or his or
her spouse.

(d) If the terms of employment or of the contract change, the public official
or his or her spouse or the candidate or his or her spouse shall promptly
provide updated information concerning the change with the commission,
which shall revise such information in its files.

(e) Filings collected by the commission pursuant to this section are public
record and shall be made available on the commission’s website., (Act
2011674, p. 1800, § 1.

HISTORY ready been assigned, the Code Commissioner
redesignated the séction as Section 36-256-5.2.
Effective date: LIBRARY REFERENCES
The act which added this section is effective American Digest System:
August 14, 2011. _Officers and Public Employees €28, 110.
Code Commissioner’s Notes ‘Corpus Juris Secundum:

Act 2011-674 designated this section as Sec- C.J.S. Officers and Public Employees §§ 36,
tion 36-25-5.1. Because that section had al- 334t0.339, 341 to 349.

§ 86-25-8. Use of contributions.

Contributions to an office holder, a candidate, or to a public official’s
inaugural or transitional fund shall not be converted to personal use. (Acts
1973, No. 1056, p. 1699, § 4; Acts 1975, No. 130, p. 603, § 1; Acts 1995, No.
95-194, p. 269, § 1; Acts 1997, No. 97-651, p. 1217, § 1.)

32



§ 36-25-7

HISTORY

Amendment notes:

The 1995 amendment, effective October 1,
1985, rewrote this section.

The 1997 amendment, effective October 1,
1997, deleted subsections (a)-{c); and redesig-
nated subsection (d) as the present undesig-
nated subsection.

CROSS REFERENCES

CODE OF ETHICS

§ 36-25-7
CASENOTES

Remuneration for past services 1

1. Bemuneration for past services

Whether defendant, state insurance commis-
sioner, who resigneéd as president of insurance
company after dccepting post as commissioner,
and aceepted payment from company, was di-
vesting himself of ownership in company or

was departing as company’s president, lump-
sum payment for that ownership interést or as
severance pay was permissible under Ethics
Act; defendant started company, buil$ its repu-
tation and goodwill, and established contacts
on which company was built, and state pre-
serited no evidence that defendant was not
entitled to some remuneration for past ser-
vices. Dill v. State, 723 S0.2d 787 (Ala.Crim.
App.1998), rehearing denied. States & 73

Cited in Opinion of Justices, 403 So0.2d 197
(Ala.1981); Brown v. Moore, 583 F.Supp. 391
(8.D.Ala.1984).

As to recusalv of a justice or judge for cam-
paign contributions, see Chapfer 24 (commenc- .
ing with § 12-24-3) of Title 12,

LIBRARY REFERENCES
American Digest System:
Officers and Public Employees €121,

Corpus Juris Secundum:

C.J.8. Officers and Public Employees 8§ 445 to
452.

§ 36-25-7. Offering, soliciting, or receiving anything for purpose of
influencing official action; money solicited or received
in addition to that received in official capacity.

(a) No person shall offer or give to a public official or public employee or a
member of the household of a public employee or a member of the household
of the public official and none of the aforementioned shall solicit or receive
anything for the purpose of corruptly influencing official action, regardless of
whether or not the thing solicited or received is a thing of value.

(b) No public official or public employee shall solicit or receive anything for
himself or herself or for a family member of the public employee or family
member of the public official for the purpose of corruptly influencing official
action, regardless of whether or not the thing solicited or received is a thing of
value. ‘

(c) No person shall offer or give a family member of the public official or
family member of the public employee anything for the purpose of corruptly
influencing official action, regardless of whether .or not the thing offered or
given is a thing of value,

{d) No public official or public employee, shall solicit or receive any money
in addition to that received by the public official or public employee in an
official capacity for advice or assistance on matters concerning the Legisla-
ture, lobbying a legislative body, an executive department or any public
regulatory board, commission or other body of which he or she is a member.
Notwithstanding the foregoing, nothing in this section shall be construed to
prohibit a public official or public employee from the performance of his or
her official duties or responsibilities.

(e) For purposes of this section, to act corruptly means to act voluntarily,
deliberately, and dishonestly to either accomplish an unlawful end or result or
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§ 36-25-8 PUBLIC OFFICERS AND EMPLOYEES § 36-25-8
to use an unlawful method or means to accomplish an otherwise lawful end or
result. (Acts 1973, No. 1056, p. 1699, § 5; Acts 1975, No. 130, p. 603, § 1;

Acts 1995, No. 95-194, p. 269, § 1; Act 2010-764, 1st Sp. Sess., p. 29, § 2;

Act 2011-632, p. 1505, § 1.)

HISTORY

Amendment notes:

The 1995 amendment, effective October 1,
1995, rewrote this section.

The 2010 amendment, effective March 20,
2011, in subsections {(g}-(¢c) substituted “any-
thing” for “a thing of value’; iIn subsections
(&) and (b) inserted *, regardless of whether or
not the thing solicited or received is a thing of
valie”; and in subsection (¢) inserted “, re-
gardless of whether or not the thing offered or
given is a thing of value”,

The 2011 amendment, effective June 9,
2011, in subsections (a)-{c) inserted “corrupt-
Iy” preceding “influencing”; and added sub-
section {(e).

LIBRARY REFERENCES
American Digest Systenx:
Officers and Public Employees €=121.

Corpus Juris Secundum:
C.4.8. Officers and Public Employees 8§ 445 to
453,

RESEARCH REFERENCES
Treatises and Practice Aids
Gratuities, Offer To, Or Receipt By, Member
Or Employee Of Governmental Regulatory
Agency, Board Or Commission, Criminal Of-
fenses and Defenses in Alabama § G150.
Gratuities, Offer To, Or Receipt By, Public
Official Or Employes, Criminal Offenses and
Defenses in Alabama § G160.

Solicitation Or Receipt Of Fees -By Public Offi-

cial, Public Employee, Or Member Of House-
hold Of Public Official, Criminal Offenses and
Defenses in Alabama § S170.

CASENOTES

Generally 1
Construction and appHceation 2

. § 3%"’25"80
financial gain.

Harmiess error 3

1. Generally

The Alabams ethies commission has inter-
preted the provisions of this section. and deter-
mined that a conflict of interest is a necessary
element of this section. Kirkland v. Stdte, 529
So.2d 1036 (Ala.Crim.App.1988).

The Legislature of Alabama intended that a
conflict of interest must be established in order
to prove a violation of this section. Kirkland
v. State, 529 So0.2d 1036 (Ala.Crim.App.1988).

2. Counstruction and application

The members of the Alabama ethics commis-
gion have interpreted this section as a prohibi-

tion against a public official or employee re-
-ceiving a fee or other compensation other than

his governmental salary, which might influ-
ence his judgment of matters which might
come before him in his governmental position,
Kirkland v. State, 529 So.2d 1036 (Ala.Crim.
App.1988).

8. Harmless ervor

Any error in instrueting jury, in prosecution
for mail fraud and theft concerning a program
receiving federal funds, that it could consider
provisions of Alabama statute concerning pub-
lic officials’ code of ethics, for purposes of
determining whether defendant had the requi-
site eriminal intent, was harmless, given the
district court’s imiting instruction and the to-
tality of the evidence. U.5. v. Schmitz, 2011,
634 F.3d 1247, rchearing and rehearing en
banc denied 433 Fed.Appx. 899. Criminal Law
& 1172.1(3)

Cited in Underwood v, State; 439 So.2d 125
(Al2.1983); Brown v. Moore, 583 F.Supp. 891

 (8.D.Ala.1984).

Use or disclosure of confidential information for private

No public official, public employee, former public official or former public

employee, for a period consistent with the statute of limitations as contained
in this chapter, shall use or disclose confidential information gained in the
course of or by reason of his or her position or employment in any way that
could result in financial gain other than his or her regular salary as such
public official or public employee for himself or herself, a family member of
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the public employee or family member of the public official, or for any other

person or business.

(Acts 1973, No. 1056, p, 1699, § 6; Acts 1975, No. 130, p.

603, § 1; Acts 1995, No. 95-194, p. 269, § 1.)

HISTORY

Amendment notes:

The 1995 amendment, effective October 1,
1895, deleted “or” following “No public offi-
cial,” inserted “public” and “former public
official or former public employee, for & period
consistent with the statute of limitations as

contained in this chapter,” substituted “public,

official or public employee” for “state officer,”
substituted “a family” for “his family,” insert-
ed “member of the public employee or family
member of the public official,” added “or busi-
ness,”’ and made nongubstantive changes.

LIBRARY REFERENCES
American Digest System:
‘Officers and Public Employees 121,
Corpus Juris Secundums

C.J.8. Officers and Public Employees §§ 445 to
453,

RESEARCH REFERENCES
Treatises and Practice Aids
Confidential Information, Use Or Disclosure Of
For Private Financial Gain;, Criminal Offenses
and Defenses in Alabama § €320.

CASENQTES
Generally 1

1. Generally.

Disclosure by chief of budget and adminis-
tration division of state Department of Reve-
nue of departinent’sreceipt of $12 million from
family estate did not vielate statute which pro-

hibited use or disclosure of confidential infer-

mation gained in the course of employment
that could result in financial gain, as she did
not make disclosures for financial gain. State
Dept. of Revenue v. Wells, 669 So.2d 166 (Ala.
Civ.App.1995), rehearing denied, certiorari de-
nied. States & 52

§ 36-25-9. Service on regulatory boards and commissions regulat-
ing business with which person associated; members
who have financial interest in matter prohibited from
voting.

(a) Unless expressly provided otherwise by law, no person shall serve as a
member or employee of a state, county, or mumc:lpal regulatory board or
commission or other body that regulates any business with which he is
associated. Nothing herein shall prohibit real estate brokers, agents, develop-
ers, appraisers, mortgage bankers, or other persons in the real estate field, or
other state-licensed professionals, from serving on any planning boards or
commissions, housing authorities, zoning board, board of adjustment, code
enforcement board, industrial board, utilities board, state board, or commis-
sion.

(b) All county or municipal regulatory boards, authorities, or commissions
currently comprised of any real estate brokers, agents, developers, appraisers,
mortgage bankers, or other persons in the real estate industry may allow
these individuals to continue to serve out their current term if appointed
before December 31, 1991, except that at the conclusion of such term
subsequent appointments shall reflect that membership of real estate brokers
and agents shall not exceed more than one less of a majority of any county or
municipal regulatory board or commission effective January 1, 1994,

(¢) No member of any county or municipal agency, board, or commission
shall vote or participate in any matter in which the member or family member
of the member has any financial gain or interest.
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§ 36-25=10 PUBLIC OFFICERS AND EMPLOYEES § 36-25-10
(d) Al acts, actions, and votes taken by such local boards and commissions
between January 1, 1991 and December 31, 1993 are affirmed and ratified.

(Acts 1973, No. 1056, p. 1699, § 7; Acts 1975, No. 130, p. 603, § 1; Acts 1992,

No. 92-342, p. 719, § 1; Acts 1995, No. 95-194, p. 269, § 1.)

HISTORY

Amendment notes:

The 1935 amendment, effective October 1,
1995, in subsection (c), substituted “in any
matter’” for “on any matters,” substituted
“family member” for “immediate family,” and
deleted ““in the outcome of said vote” following

“interest’’; and deleted “hereby” preceding
“aﬁirmed” in stibsection (d); and made non-
substantive changes.

Editor’s Notes:

In Alabama State Ethies Commiission, ex rel
Charles Graddick v. Dr. Evelyn Pratt, etc.,
Civil Action No. CV~83-175-G (Circuit Court,
Alabama Fifteenth Judicial Circuit) (1983), the
Alsbama State Ethics Commission sought a
declaratory judgment against Dr. Pratt that
her service on the Alabama State Board of
Education was violative of this section sinee
she ‘was then employed as a city elementary
school principal. The case was dismissed for
lack of jurisdiction, and the court noted that
the Ethics Commission advisory opinion that a
person could net serve as a board member
while employed as a principal or teacher was
not enforceable. See also Gold, et al. v. Bag-
gett, et al., Civil Action No. 76-120-N (United
States District Court, Middle District of Ala-
bama) (1976), and § 16-3-3.

LIBRARY REFERENCES
American Digest System:
Officers and Public Employees &110.
Corpus Juris Secundums:

C.d.8. Officers and Public Employees §§ 334 to
339, 341 to 349.

RESEARCH REFERENCES
Treatises and Practice Aids

Service On Regulatory Boards And Commis-
sions Regulsting Business With Which Person
Associated Is Prohibited, Criminal Offenses
and Defenges in Alabama § 540..

CASENOTES

Disqualifieation 1
Practice and procedure 2

1. Disgualification

Although four members of Planning Com-
mission ‘were engaged in the real estate or real
estate construction business, they were not
disqualified to serve as members of the com-
mission by wirtue of this section. The resi-
dents failed to challenge the gqualifications of
the commission members at the hearing, and
there was no evidence in the record to indicate
that any commission member was disqualified.
Furthermore, assummg, arguendo, that the
other two members in question were disquali-
fied, the vote would then have been five-to-zero
in favor of approving the plat, and their dis-
qualification would have had no effect on the
outcome-of the hearing. Kirkland v. Planning
Com’n of City of Montgomery, 636 So.2d 687
(Ala.Civ.App.1994).

2. Practice and procedure

Three-year limitations period applied to
prosecution of defendant, state insurance com-
missioner, for associating with business he reg-
ulated, and knowingly and wilifully aceepting
money from person associated with business he
regulated. Dill v. State, 723 So.2d 787 (Ala.
Crim.App.1998), rehearing denied. Criminal
Law &= 147

§ 36-25-10. Representation of client or constituent before board,
regulatory body, department, ete.

If a public official or public employee, or family member of the public
employee or family member of the public official, or a business with which the
person is associated, represents a client or constituent for a fee before any
quasi-judicial board or commission, regulatory body, or executive department
or agency, notice of the representation shall be given within 10 days after the
first day of the appearance. Notice shall be filed with the commission in the
manner prescribed by it. No member of the Legislature shall for a fee,
reward, or other compensation represent any person, firm, or corporation
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before the Public Service Commission or the State Board of Adjustment.

(Acts 1973, No. 1056, p. 1699, § 8; Acts 1975, No.'130, p. 603, § 1; Acts 1995,

No. 95-194, p. 269, § 1.)

HISTORY

Amendment notes:

The 1985 amendment, effective October 1,
1995, divided the former first sentence into the
present first and second sentences by deleting
“t6” at the end of the present first sentence
and by adding “Notice shall be filed with” at
the beginning of the present second sentence;
in the present first sentence inserted “public”
following “a public official or,” substituted
“family member of the public-employee or-fam-
ily member of the puiblic official” for “member
of his family,” substituted “the person is asso-
ciated” for “any of them is associated,” substi-
tuted “‘represents a client” for “shall for a fee
represent a client,” inserted “for a fee,” substi-
tuted *‘regulatory body” for “governmental
regulatory agency,” and substituted “10 days
after” for “five days after”; and in the second

sentence, deleted “state’ ethics” preceding

“commission,” and substituted “prescribed by

it” for “prescribed by the commission™; and

made nonsubstantive changes, 7
LIBRARY REFERENCES

American Digest System:

Officers and Public Employees &110.

- Corpus Juris Secundum:

C.d.S. Officers and Public Employees §8 334 fo
339, 341 to 349,

RESEARCH REFERENCES
Treatises and Practice Aids

Representation By Legislator For Compensa-
tion Prohibited; Disclosure Required Of Other
Public Officials Undertaking Such Representa-
tion, Criminal Offenses and Défenses in Ala-
bama § R170.

§ 36-25-11. Public officials or employees entering into contracts
which are to be paid out of government funds.

Unless exempt pursuant to Alabama competitive bid laws or otherwise

permitted by law, no public official or public employee, or a member of the
household of the public employee or the public official, and no business with
which the person is associated shall enfer into any contraet to provide goods
or services which is to be paid in whole or in part out of state, county, or
municipal funds unless the contract has been awarded through a process of
competitive bidding and a copy of the contract is filed with the commission.
All such contract awards shall be made as a result of original bid takings, and
no awards from negotiations after bidding shall be allowed. A copy of each
contract, regardless of the amount, entered into by a public official, public
employee, a member of the household of the public employee or the public
official, and any business with which the person is associated shall be filed
with the commission within 10 days after the contract has been entered into.
(Acts 1973, No. 1056, p. 1699, § 9; Acts 1975, No. 130, p. 603, § 1; Acts 1995,
No. 95-194, p. 269, § 1)

HISTORY

Amendment notes:

The 1995 amendment, effective October 1,
1995, inserted “public” preceding “employee”
in the first and third sentences, and substitut-
ed “the person” for “any of them™ in the first
and second sentences; in the first sentence
substituted “‘ezempt pursuant to” for *ex-
smpted under,” substituted “by law” for “to
do so under law,” and “the household of the
public employee or the public officidl” for “his

family,” and deleted “public notice and” pre-
ceding “competitive bidding’; end in the last
sentence substituted “a member of the house-
hold of the public employee or the public offi-
cial” for “family member,”’ and added “within
10 days after the contract has been entered
into”’; and made nonsubstantive changes,

CROSS REFERENCES
Al to interest by aldermen or othéer munici-

pal officers or employess in contracts with mu-
nicipalities, see § 11-48-12.
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As to submissions for public contracts and
grants, and disclosure requirements, see Arti-
¢le 3B (commencing with. § 41-16-80) of Chap-

C.J.8. Municipal Corporations 8§ 1185 to 1190.
C.J.8. Public-Contracts:§ 4.

ter 16 of Title 41. C.J.S. Schools and School Districts §§ 571 to
573, 583 to 584, 6383, 1047.
LIBRARY REFERENCES ;
. . C.J.8. States § 278.
American Digest System: o
Counties &122(2). C.J‘.’S. Towns §8 128 to 131.
Municipal Corporations &=231. C.d.8. United States § 1486.
Public Contracts ¢=107. RESEARCH REFERENCES
States @=95. Treatises and Practice Aids

Contracts Between State Agencies And Public
Officials Or Employees, Criminal Offenses and
Defenses in Alabama § C390.

Corpus Juris Secundum:
C.d.8. Counties § 233.

§ 36-25-12. Offering, soliciting, etc., thing of value to or by member
of regulatory body.

No person shall offer or give to a member or employee of a governmental
agency, board, or commission that regulates a business with which the person
is associated, and no member or employee of a regulatory body, shall solicit or
accept a thing of value while the member or employee is associated with the
regulatory body other than in the ordinary course of business. In addition to
the foregoing, the Commissioner of the Department of Agriculture and Indus-
tries and any candidate for the office of commissioner may not accept a
campaign contribution from a person associated with a business regulated by
the department. (Acts 1973, No. 1056, p. 1699, § 10; Acts 1975, No. 130, p.
603, § 1; Acts 1995, No. 95-194, p. 269, § 1; Act 2001474, p. 635, § 1)

HISTORY

Amendment notes:

The 1995 amendment, effective October 1,
1995, in the first sentence, substituted “regula-
tory body” for “‘governmental regulatory agen-
cy; board or commission,” substituted “a thing
of value” for “‘from any such person anything
of value,” deleted “including a promise of fu-
ture employinent or a favor or service” follow-
ing “of walue,” substituted “regulatory body
other than in the ordinary course of business”
for “regulatory agency, board, or commission’;
and deleted the former second sentence relat-
ing to expenses associated with secial enter-
tainment afforded members and employees;
and made a nonsubstantive change.

The 2001 amendment, effective August.1,
2001, added the last sentence.

CROSS REFERENCES

As to employment of municipal officers by
corporations holding franchises for use of
streets, see:§ 11-43-11.

As to members-of municipal couneils holding
offices which have been created or the émolu-
ments of which have been increased during the

time for which: such members have been elect-
ed, see § 11-43-53.

LIBRARY REFERENCES
Awmerican Digest System:
Lobbying ¢=3.
Officers and Public Employees &=121.
Corpus Juris Secundum:
C.J.8. Elections § 558.
C.J.8. Municipal Corporations § 2024.
C.J.8. Officers and Public Employees §§ 445 to

. 452,

Cd.8. Public Utilities § 88:
RESEARCH REFERENCES
Treatises and Practice Aids

Gratuities, Offer To, Or Receipt By, Member
Or Employee Of Governmental Regulatory
Agency, Board Or Commission, Criminal Of
fenses and Defenses in Alabama § G150,

CASENOTES
Generally 1
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Legislative intent 2

1. Generally

Crucial inguiry in determining whether de-
fendant, state insurance commissioner, violat-
ed statute prohibiting him from knowingly and
willfully soliciting or accepting something of
value from & person associated with a business
regulated by defendant was not whether defen-

CODE: OF ETHICS

§ 36-25-13

dant received something of value from compa-
ny which he regulated, but whether he did so
knowingly and willfully. Dill v. State, 723
S0.2d 787 {Ala.Crim.App.1998), rehearing de-
nied. Bribery &= 1(2)

2. Legislative intent

The Legislature did not intend to exerapt
paymients to g prostitute as expenses associat-
ed with social entertainment. Mayberry v.
State, 419 S0.2d 262 (Ala.Crimm App.1982),

§ 36-25-13. Actions of former public officials or public employees
prohibited for two years after departure.

(a) No public official shall serve for a fee as a lobbyist or otherwise
represent clients, including his or her employer before the board, agency,
commission, department, or legislative body, of which he or she iz a former
member for a period of two years after he or she leaves such membership.
For the purposes of this subsection, such prohibition shall not include a
former member of the Alabama judiciary who as an attorney represents a
client in a legal, non-lobbying capacity.

(b) Notwithstanding the provisions of subsection (a), no public official
elected to a term of office shall serve for a fee as a lobbyist or otherwise
represent clients, including his or her employer, before the board, agency,
commission, department, or legislative body of which he or she is a former
member for a period of two years following the term of office for which he or
she was elected, irrespective of whether the member left the office prior o the
expiration of the term to which he or she was elected. For the purposes of
this subsection, such prohibition shall not include a former member of the
Alabama judiciary who as an .aftorney represents a client in a legal, non-
lobbying capacity.

(c) No public employee shall-serve for a fee as a lobbyist or otherwise
represent clients, including his or her employer before the board, agency,
commission, or department, of which he or she is a former employee for a
period of two years after he or she leaves such employment. For the purposes
of this subsection, such prohibition shall not include a former employee of the
Alabama judiciary who as an attorney represents a client in a legal, non-
lobbying capacity.

(d) No public official, director, assistant director, department or division
chief, purchasing or procurement agent having the authority to make pur-
chases, or any person who participates in the negotiation or approval of
contracts, grants, or awards or any person who negotiates or approves
contracts, grants, or awards shall enter into, solicit, or negotiate a contract,
grant, or award with the governmental agency of which the person was a
member or employee for a period of two years after he or she leaves the
membership or employment of such governmental agency.

(e) No public official or public employee who personally participates in the
direct regulation, audit, or investigation of a private business, corporation,
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partnership, or individual shall within two years of hig or her departure from
such employment solicit or accept employment with such private business,

corporation, partnership, or individual.

(f) No former public official or public employee of the state may, within two
years after termination of office or employment, act as attorney for any
person other than himself or herself or the state, or aid, counsel, advise,
consult or assist in representing any other person, in connection with any
judicial proceeding or other matter in which the state is a party or has a direct
and substantial interest and in which the former public official or public
employee participated personally and substantially as a public official or
employee or which was within or under the public official or public employee’s
official responsibility as an official or employee. This prohibition shall extend
to all judicial proceedings or other matters in which the state is a party or has.
a direct and substantial interest, whether arising during or subsequent to the
public official or public employee’s term of office or employment.

(g) Nothing in this chapter shall be deemed to limit the right of a public
official or public employee to publicly or privately express his or her support
for or to encourage others to support and contribute to any candidate,
political committee as defined in Section 17-22A-2, referendum, ballot ques-
tion, issue, or constitutional amendment. (Acts 1973, No. 1056, p. 1699, § 11;
Acts 1975, No. 130, p. 603, §1 Acts 1995, No. 95-194, p. 269, § 1; Act
2014440, § 1.)

HISTORY

Amendment notes:

The 1998 amendment, effective June 19,
19886, rewrate this section.

The 2014 amendment, effective April 10,
2014, redesignated subsections (b}-() as sub-
sections (c)-{g), respectively; and added sub-
section (b). As to applieation, see the Code
Comrnissioner’s Notes.

Code Commissioner’s Notes

Act 20314440, which amended this section
and Sections 36-25-1 and 36-25-23, provides
in § 2: ““This act shall become effective imme-

diately following its passage and approval by

. the Governor, or its otherwise becoming law

and shall apply to public officials elected or re-
elected on or after that date.” Act 2014440
was signed by the Governor on April 10, 2014,

LIBRARY REFERENCES

American Digest System:

Lobbying €=85.
RESEARCH REFERENCES
Treatises and Practice Aids

Lobbying And Contracting By Former Official
Or Employee, Criminal Offenses and Defenses
in Alabama § L100.

§ 36-25-14. Filing of statement of economic interests.

(2) A statement of economic interests shall be completed and filed in
accordance with this chapter with the commission no later than April 30 of
each year covering the period of the preceding calendar year by each of the

following:

(1) All elected public officials at the state, county, or municipal level of
government or their instrumentalities. -

(2) Any person appointed as a public official and any person employed as
a public employee at the state, county, or municipal level of government or
their instrumentalities who occupies a position whose base pay is seventy-
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five thousand dollars ($75,000) or more annually, as adjusted by the
commigsion by January 31 of each year to reflect changes in the U.S.
Department of Labor’s Consumer Price Index, or a successor index,

(3) All candidates, simultaneously with the date he or she becomes a
candidate as defined in Section 17-22A-2, or the date the candidate files his
or her qualifying papers, whichever comes first.

(4) Members of the Alabama Ethics Commission; appointed members of
boards and commissions having statewide jurisdiction (but excluding mem-
bers of solely advisory boards).

(5) All full-time nonmerit ‘employees, other than those employed in
maintenance, clerical, secretarial, or other similar positions.

(86) Chief clerks and chief managers.

(7) Chief county clerks and chief county managers.

(8) Chief administrators.

(9) Chief eounty administrators. ‘

(10) Any public official or public employee whose primary duty is to
invest public funds.

(11) Chief administrative officers of any political subdivision.

(12) Chief and assistant county building inspectors.

(13) Any county or municipal administrator with power to grant or deny
land development permits.

(14) Chief municipal elerks.

(15) Chiefs of police.

(16) Fire chiefs.

(17 City and county school superintendents and school board members.

(18) City and county school principals or administrators.

(19) Purchasing or procurement agents having the authority to make any
purchase.

(20) Directors and assxstant directors of state agencies.

(21) Chief financial and accounting directors.

(22) Chief grant coordinators,

(23) Each employee of the Legislature or of agencies, including temporary
committees and commissions established by the Legislature, other than
those employed in maintenance, clerical, secretarial, or similar positions.

(24) Each employee of the Judicial Branch of government, including
active supernumerary district attorneys and judges, other than those em-
ployed in maintenance, clerical, secretarial, or other similar positions.

(25) Every full-time public employee serving as a supervisor.

(b) Unless otherwise required by law, no public employee occupying a
position earning less than seventy-five thousand dollars ($75,000) per year
shall be required to file a statement of economic interests, as adjusted by the
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commission by January 31 of each year to reflect changes in the U.S.
Department of Labor’s Consumer Price Index, or a successor index. Notwith-
standing the provisions of subsection (a) or any other provision of this
chapter, no coach of an athletic team of any four-year institution of higher
education which receives state funds shall be required to include any income,
donations, gifts, or benefits, other than salary, on the statement of economic
interests, if the income, donations, gifts, or benefits are a condition of the
employment contract. Such statement shall be made on a form made avail-
able by the commission. The duty to file the statement of economic interests
shall rest with the person covered by this chapter. Nothing in this chapter
shall be construed to exclude any public employee or public official from this
chapter regardless of whether they are required to file a statement of
economic interests. The statement shall contain the following information on
the person making the filing:

(1) Name, residential address, business; name, address, and business of
living spouse and dependents; name of living adult children; name of
parents and siblings; name of living parents of spouse. Undercover law
enforcement officers may have their residential addresses and the names of
family members removed from public serutiny by filing an affidavit stating
that publicizing this information would potentially endanger their families.

(2) A list of occupations to which one third or more of working time was
given during previous reporting year by the public official, public employee,
or his or her spouse.

(3) A listing of total combined household income of the public official or
public employee during the most recent reporting year as to income from
salaries, fees, dividends, profits, commissions, and other compensation and
listing the names of each business and the income derived from such
business in the following categorical amounts: less than one thousand
dollars ($1,000); at least one thousand dollars ($1,000) and less than ten
thousand dollars ($10,000); at least ten thousand dollars ($10,000) and less
than fifty thousand dollars ($50,000); at least fifty thousand dollars
($50,000) and less than one hundred fifty thousand dollars ($150,000); at
least one hundred fifty thousand dollars ($150,000) and less than two
hundred fifty thousand dollars ($250,000); or at least two hundred fifty
thousand dollars ($250,000) or more. The person reporting shall also name
any business or subsidiary thereof in which he or she or his or her spouse or
dependents, jointly or severally, own five percent or more of the stock or in
which he or she or his or her spouse or dependents serves as an officer,
director, trustee, or consultant where the service provides income of at least
one thousand dollars ($1,000) and less than five thousand dollars ($5,000);
or at least five thousand dollars ($5,000) or more for the reporting period.

(4) If the filing public official or public employee, or his or her spouse,
has engaged in a business during the last reporting year which provides
legal, accounting, medical or health related, real estate, banking, insurance,
educational, farming, engineering, archifectural management, or other pro-
fessional services or consultations, then the filing party shall report the
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number of clients of such business in each of the following categories and
the income in categorical amounts received during the reporting period
from the combined number of clients in each category: Electric utilities, gas
utilities, telephone utilities, water utilities, cable television companies,
intrastate transportation companies, pipeline companies, oil or gas explora-
tion companies, or both, oil and gas retail companies, banks, savings and
loan associations, loan or finance companies, or both, manufacturing firms,
mining companies, life insurance companies, casualty insurance companies,
other insurance companies, retail companies, beer, wine or liquor companies
or distributors, or combination thereof, trade associations, professional
associations, governmental associations, associations of public employees or
public officials, counties, and any other businesses or associations that the
commission may deem appropriate. Amounts received from combined
clients in each category shall be reported in the following categorical
amounts: Less than one thousand dollars ($1,000); more than one thou-
sand dollars ($1,000) and less than ten thousand dollars ($10,000); at least
ten thousand dollars ($10,000) and less than twenty-five thousand dollars
($25,000); at least twenty-five thousand dollars ($25,000) and less than fifty
thousand dollars (850,000); at least fifty thousand dollars ($50,000) and
less than one hundred thousand dollars {($100,000); at least one hundred
thousand dollars ($100,000) and less than one hundred fifty thousand
dollars ($150,000); at least one hundred fifty thousand dollars ($150,000)
and less than two hundred fifty thousand dollars ($250,000); or at least two
hundred fifty thousand dollars ($250,000) or more.,

(5) If retainers are in existence or contracted for in any of the above
categories of clients, a listing of the categories along with the anticipated
income to be expected annually from each category of clients shall be shown
in the following categorical amounts: Less than one thousand dollars
($1,000); at least one thousand dollars ($1,000) and less than five thousand
dollars ($5,000); or at least five thousand dollars ($5,000) or more,

(6) If real estate is held for investment or revenue production by a public
official, his or her spouse or dependents, then a listing thereof in the
following fair market value categorical amounts: Under fifty thousand
dollars ($50,000); at least fifty thousand dollars ($50,000) and less than one
hundred thousand dollars ($100,000); at least one hundred thousand dol-
lars ($100,000) and less than one hundred fifty thousand dollars ($150,000);
at least one hundred fifty thousand dollars ($150,000) and less than two
hundred fifty thousand dollars ($250,000); at least two hundred fifty
thousand dollars ($250,000) or more. A listing of annual gross rent and
lease income on real estate shall be made in the following categorical
amounts: Less than ten thousand dollars ($10,000); at least ten thousand
dollars ($10,000) and less than fifty thousand dollars ($50,000); fifty
thousand dollars ($50,000) or more. If a public official or a business in
which the person is associated received rent or lease income from any -
governmental agency in Alabama, specific details of the lease or rent
agreement shall be filed with the commission.
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(7) A listing of indebtedness to businesses operating in Alabama showing
types and number of each as follows: Banks, savings and loan associations,
Insurance companies, mortgage firms, stockbrokers and brokerages or bond
firms; and the indebtedness to combined organizations in the following
categorical amounts: Less than twenty-five thousand dollars ($25,000);
twenty-five thousand dollars ($25,000) and less than fifty thousand dollars
($50,000); fifty thousand dollars ($50,000) and less than one hundred
thousand dollars ($100,000); one hundred thousand dollars ($100,000) and
less than one hundred fifty thousand dollars ($150;000); one hundred fifty
thousand dollars ($150,000) and less than two hundred fifty thousand
dollars ($250,000); two hundred fifty thousand dollars ($250,000) or more.
The commission may add additional business to this listing. Indebtedness
associated with the homestead of the ‘person filing is exempted from this
disclosure requirement.

(¢) Filing required by_ this section shall reflect information and facts in
existence at the end of the reporting year.

(d) If the information required herein is not filed as required, the commis-
sion shall notify the public official or public employee concerned as to his or
her failure to so file and the public official or public employee shall have 10
days to file the report after receipt of the notification. The commission may,
in its discretion, assess a fine of ten dollars ($10) a day, not to exceed one
thousand dollars ($1,000), for failure to file timely.

(e) A person who intertionally violates any financial disclosure filing re-
quirement of this chapter shall be subject to administrative fines imposed by
the commission, or shall, upon conviction, be guilty of a Class A misdemeanor,
or both.

Any person who unintentionally neglects to include any information relat-
ing to the financial disclosure filing requirements of this chapter shall have 90
days to file an amended statement of economic interests without penalty.
(Acts 1973, No. 1056, p. 1699, § 12; Acts 1975, No. 130, p. 603, § 1, Acts
1986, No. 86-321, p. 475, § 1; Acts 1995, No. 95-194, p. 269, § 1; Acts 1997
No. 97-651, p. 1217, § 1; Act 2012——509 p. 1507, 8§ 1.)

HISTORY (b), in subdivision (5) subsiituted ‘“‘less” for

“Less™
Amendment notes: Code Commissioner’s Notes

The 1995 amendment, effective October 1, 1, 1995, the Code Commissioner inserted
1995, rewrote this section. “than” for “then” in subdivision (3) of subsec-
The 1997 amendment, effective October 1,  tion (b) to correct a typographical error.
1997, in subsection (a), in subdivision (3) sub- CROSS REFERENCES

stituted “in Section 17-22A-2” for “herein”.

The 2012 amendment, effective August 1, As to fsubg{issions for pl%bl;'}c contracts and
2012, in subsections (a) and (b) substituted 8&rants, and disclosure requirements, see Arti-
“seventy-five thousand dellars ($75,000)” for ¢le 3B (con}mencmg with § 41-16-80) of Chap-
“fifty thousand dollars ($50,000)”, and insert- ter 16 of Title 41.
ed “, as adjusted by the commission by Janu- LIBRARY REFERENCES
ary 31 of each year to reflect changes in the ; . .

US. Department of Labor’s Consumer Price /American Digest System:
Index, or a successor index’; and insubsection  Officers.and Public Employees €928, 110.
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Corpus Juris Secundum:

C.J.S. Officers and Public Employees §§ 36,
334 to 839, 341 to 349.

RESEARCH REFERENCES
Treatises and Practice Aids

Interests Of Public Officials And Employees;
Disclosure Required, Criminal Offenses and
Defenses in Alabama § 1150,

CASENOTES

Generally 1
Constitutionality 2
Particular circumstances 4

Purpose 3

1. Generslly

Legislature has the authority to require as 2
condition of employment that those public em-
ployees who oceupy a position of public trust
must diselose their financial status. Gideon v.
Algbama State Ethics Commission, 379 So0.2d
570 (Al2.1980). Officers And Public Employ-
ees & 110

2. Counstitutionality

Code of Ethics for Public Officials is not
violative of § 173 of the Constitution, govern-
ing the impeachment and removal of certain
public officials for the commission of designat-
ed crimes, in light of § 176 of the Constitution.
Allen v. State, 382 So.2d 11 {Ala.Crim.App.
1979), writ denied 382 So.2d 25, certiorari de.
nied 101 S.Ct. 125, 449 U.S. 848, 66 L.Ed.2d
52. Officers And Public Employees &= 61

In light of the legitimate state interests fos-
tered, the disclosures required do not viclate
the United States Constitution by impinging
on the employees’ financial privacy. Gideon v.
Alabama State Ethics Commssmn, 379 So.2d
570 (Ala.1980).

CODE OF ETHICS

§ 36-25-15
3. Purpose

This section’s application to spouses and de-
pendents is rationally related to the proper
legislative purposes of preventing and detect-
ing corruption smong public employees and
fostering the public’s confidence in its govern-
ment. Gideon v. Alabama State Ethics Com-
mission, 379 So0.2d-570 (Ala.1980).

Not only is disclosure by an employee of his
or her spouse’s financial interests reasonable,
but it is necessary, as ghsent such a provision
the purposes of the chaptér could be thwarted
by a pubhc officer or employee concealmg his
economi¢ interests by placing them in his
spouse’s name. Gideon v. Alabama State Eth-
ics Commission, 379 80.2d 570 (Ala.1980).

4, Particular circumstances

State of Alabama was not required to submit
statement-of-economic-interests form, required
for qualification of candidates, for preclearance
under the Voting Rights Act, where the stat-
utes mandating that candidates for public of-
fice file a statement of economic interests and
prescribing the contents of the form had been
precleared and there were no substantive dif-
{ferenices between the actual contents of the
form and the contents prescribed by statute, as
applied to candidates disqualified for failure to
timely file the form. Ritter v. Bennett, 23
F.Supp.2d 1334 (M.D.Al2.1998). Election Law
&= 622

Directors of county economic and industrial
development. atithority were mnot required to
file statemerits of economic interests, where
directors did not receive salaries. Dobbs v
Shelby County Economic and Industrial Devel-
opment Authority, 749 So.2d 425 (Ala.1999).
Counties 92

Cited in Muncaster v. Alabama State Ethies
Comm’s, 372 S0.2d 853 (Ala,1979).

§ 36-25-15. Candidates required to file statements of economic in-
terests; official to notify commission of name of can-
didate; failure to submit statement.

(a) Candidates at every level of government shall file a completed statement

of economic interests for the previous calendar year with the appropriate
election official simultaneously with the date he or she becomes a candidate as
defined in Section 17-22A-2 or the date such candidate files his or her
qualifying papers with the appropriate election official, whichever date occurs
first. Such election official shall within five days forward the statement of
economic interests of the candidate to the commission. Nothing in this
section shall be deemed to require a second filing of the person’s statement of
economic interests if a current statement of economic interests is on file with
the commission.
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Cerpus Juris Secundum:

C.J.S. Officers and Public Employees §§ 36,
334 to 339, 341 10 349,

; RESEARCE REFERENCES
Treatlses and Practice Aids
Interests Of Public Officials And Employees,

Disclosiire Required, Criminal Offenses and
Defenses in Alabama § 1150.

CASENOTES

Geénerally 1
Constitutionality 2
Particular circumstances 4
Purpose 3

1. Generally

Legislature has the authority to require as a
condition of employment that those public em-
ployees who occupy a position of public trust
must disclese their financial status. Gideon v.
Alabama State” Ethics Commission, 379 So.2d
570 (Als.1880), Officers And Public Emp10y~
eeg &= 110

2 Constitutmnahty :
Code of Ethies for Public Oﬁicla}s is. net

“violative of § 173 of the Constitution, govern-

ing the impeachment and removal of certain
pubhc officials for the commission of designat-
ed crimes, in light of § 178 of the Constitution.
Allen v. State, 882 So.2d 11 (Ala.Crim.App.
1979), writ denied 882 So.24 25, certiorari de-
nied 101 S.Ct. 125, 449 U.S. 843, 66 L.Ed2d
52. Officers And"Public Employees &= 61

In light of the legitimate state interests fos-
tered, the disclosures required do not viglate
the United States Constitution by impinging
on the employees’ financial privacy. Gideon v.
Alsbama- State Ethics Comzmssmn, 379 So.2d
570 (Ala.1980).

CODE OF ETHICS
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3. Pm‘p@se

This section’s application fo spouses :md de-
pendents is rationally related to the proper
iegzslatlve purposes of preventing and detect-
ing corruption among public empleyees and
fostering the public’s confidence in its govern-
ment. Gideon v. Alabama State Ethics Com-
mission, 379 So0.2d 570 (Ala’1980).

Not only is disclosure by afi employee of his
or her spouse’s financial interests reasonable,
but it is necessary, as absent such a provision -
the purposes of the chapter could be thwarted
by a pubhc officer or employee coneeahng his
economic interests hy placing them in his
spouse’s name. .Gideon v. Alabama State Eth-
ics Commlsmon, 379 S0.2d 570 (Ala. 1980)

4, Pariicular circumstances .

State of Alghama was not required {o submit
statement-of-economic-interests form, required
for qualification of candidafes, for preclearaace
under the Voting Rights Act, where the sfat-
utes mandating that candidates for publie of:
fice file a statement of economic inferests and
prescribing the contents of the form had been
precleared and there were no substantive dif-
ferences between the actual contents of the
form and the contents ‘préseribed by Statuts, as
applied to candidates disqualified for failurs to
timely file the form. Ritler v. Bennett;,” 23
FSupp.2d 1334 (M.D:Ala.1998). Elettion Law
&= 622

Directors of counw economlc and mdustnal
development authority were not required to
file statements of economic interests, where
directors did not receive salaries. Dobbs v.
Shelby County Economic and Industrial Devel-
opment Authority;, 749 S0.2d 425 (Alz/1999).
Counties = 92

Cited in Muncaster v, Alsbama State Ethics
Comm’n, 372 So.Zd 853 (Ala.1979). - -

§ 86-25-15. Candidates reqmred to file statements of economic in-
terests: ofﬁczal to notify commission of name of can-
didate; failure to submit statement.

(a) Candidates at every level of government shall file a completed statement

of economic interests for the previous calendar year with the appropriate
election official simultaneously with the date he or she becomes a candidate as
defined in Section 17-22A-2 or the date such candidate files his or her
qualifying papers with the appropriate election official, whichever date-occurs
first. Such election official shall within five days forward the statement of
economic interests of the candidate to the commission. Nothing in this
section shall be deemed to require a second filing of the person’s statement of
economic interests if a current statement of economic interests is on file with
the commission.
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(b) Each election official who receives a declaration of candidacy or petition
to appear on the ballot for election from a candidate and each official who
nominates a person to serve as a public official shall, within five days of the
receipt or nomination, notify the commission of the name of the candiddte, as
defined in this chapter, and the date on which the person became a candldate

or was nominated as a public official,

(¢) Other provisions of the law notwithstanding, if a can&date does not
submit a statement of economic interests in accordance with the requirements
of this chapter, the name of the person shall not appear on the ballot and the
candidate shall be deemed not qualified as a candidate in that election.
Notwithstanding the foregoing, the commission may, for good cause shown,
allow the candidate an additional five days to file such statement of economic
interests. If a candidate is deemed not qualified, the appropriate election
official shall remove the name of the candidate from the ballot. (Acts 1973,
No. 1056, p. 1699, § 13; Acts 1975, No. 130, p. 603, § 1; Acts 1995 No

95-194, p. 269, § 1; Acts 1997, No; 9?—651 p.1217, § 1)

BIST@RY

Amenément notes

The 1995 amendment, effective October 1,
1995 , vewrote fhis seetmn :

The 1997 amendmem;, effective October 1,
1997, in subsection {a) substltuteﬁ “in Sectmn
17-22A-2" for “herein

LIBRARY EEFERENCES
American Digest System:
Election Law =242,
Ofﬁcers and Public Empleyees @28

Csrpus Jurls Secundum:

C.4.8. Officers and Public Empioyees § 38.
CASENOTES

Geﬁeraiiy I

Conseguences of failure to file 4

Relation to other laws 2
Siatement of econiomic inferesis 8

1. Generally

‘Witming the romination is not a prerequisite
to becoming a “candidate” for state or elective
public office. Muncaster v. Alabama State
Ethicg Commission, 872 So0.2d 853 (Ala.1979).

2. Helation to other laws
:Filing of a declaration of* canéldacy under

§ 17-16-11 triggers the necessity for compli-
ance with the Alabama Etfhics Law and in
particular with the provisions of this section.’

Muncaster v. Alabama State Ethics' Commis-
sion, 372 So.2d 853 (Ala.1979).

3,_ _Staﬂ:ement of ;ecenom_i_c interests
- Statement-of-economic-interests form did
not contain changes from precleared statute
that should themselves have been precleared
under the Voting Rights “Act, where the
changes were not in the form itself, but in the
instructions that aitended the form, and did
not conicern how the form should be completed,
in disqualifying candidates, the State applied
the provisions of the precleared statute and not
the misléading information on the form, and
there was no evidence that the State rejected -
any candidates based on their decision to file
the form -with the Ethi¢s. Commission as in-
structed rather than the Becretary of State’s
office as provided by statute. Rifter v. Ben-
nett, 23 F.Supp.2d 1834 (M. DAI&1998) Elec-
tion Law & 622

A candidate for a county or municipal office
was not required to file a statement of econom-
ic interests. Watson v. Figures, 631 So.2d 936
(A}.a 1994)

Cof eqm_ences of a;lure to flle
Under it s&lcbmn—stmppmg statute, which
Severely restricted a court’s jurisdiction to hear
actions challenging  the conduct. of elections,
trial -court lacked sub_}ect matter jurisdiction to

-rule on petition for a“writ of prohibition

brought by Republican. party elector -and Re-
publican candidate for Associate Justice of the
State Supreme Court, which petttlon sought to
impact the conduct of Républican primary elec-

" tiori by having the courd. either remove the

ngme of one of the candidates from the ballot.
or have the Republican party not canvass votes
cast for that candidate due to candidate’s al-
leged failure to comply with Ethics Act; Ethics
Act provision that requirved candidate to sub-
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mit g statement of economie interesis in order
to appear on ballot did not meet requirement
inh jurisdiction-st¥ipping statute that & court’s

CODE OF ETHICS
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taininig the legality of an: election had 4o be
specially and specifically enumerated and set
down by statute. Rice v. Chapman, 51 So.8d

authority to entertain a proceeding for ascer- 281 (Ala. 201Q) Prohibition =16

§ 36-25-16. Reporis by persons who are related to public efficiais or
public employees and -who represent persons before
regulatory body or contract with state.

{a) When any citizen of the state or business with which he or she is
associated represents for a fee any person before a regulatory body of the
Executive Branch, he or she shall report to the commission the name of any
adualt child, parent, spouse, brother, or sister who is a public official or a
public employee of that regulatory body of the Executive Branch. -

(b) When any citizen of the state or business with which the person is
associated enters into a contract for the sale of goods or services to the State
of Alabama or any of its agencies or any county or municipality and-any of
their respective agencies in amounts exceeding seven thousand five hundred
dollars ($7,500), he or she shall report to the commission the names of any
adult child, parent, spouse, brother, or sister who is a public official or public
employee of the agency or departmgnt with Whom the contract is made.

© This SeCtIOIl shall not. apply to any contract for the sale of goods or
services awarded through a process of '_;t)llbhﬁ notice and competitive biddmg

. (d) Each regulatory body of the Executive Branch, or any agency of the
State of Alabama. shall be responmb}e for notifying cmzens affected by this
chapter of the reqmrementsof this section. (Acts 1973, No, 1056, p. 1699,
§ 15; Acts 1975, No. 130, p. 603, § 1; Acts 1995, No. 95-194, p. 269, § 1.

HISTORY ployee™; in subsection (b) inserted “or amy
) county or municipality and any of their respec-
Amendment notes: tive agencies,” substituted “seven thousand

The 1885 amendment, effective October 1,
1995, in subsection (g) substituted “regulat;ory
bcdy” for “state regulatory agency or commis-
sion or department” in two places, deleted
“state ethics” following “report to the,” sub-
stituted “a public official” for “an official” and
subgtituted “‘a public employee” for “‘an em-

§ 36-25-17. Reports of violations;

five hundred dollars ($7,500)” for “$1,000.00,”
and substituted “a public official or publie em-
ployee” for “an official or employee’; in sub-
section (d), substituted ‘Stegulatory body” for
“regu}atory agency, commission or - depart-
ment’ and substltuted “of thig section” for “of
this provision’; and  made nonsubstantwe
changes. .

cooperation of agency heads.

(a) Every govérnmental agency head shall within 10 days file reports with
the commission on any matters that come to his or her attention in his or her
official capacity which constitute a violation of this chapter.

(b) Governmental agency heads shall cooperate in every possible manner in
connection with any investigation or hearing, public or private, which may be

conducted by the commission.

(Acts 1973, No. 1056, p. 1699, § 16; Acts

1975, No. 130, p. 608, § 1; Acts 1995, No. 95-194, p. 269, § 1.)
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BISTORY ity,” and substituied “constitufe a violation™
Amendment notes: - for “may constitute a violation,” deleted for-

) . mer subsection {¢) relating o the preparation
The 1885 amendment, effective October 1, fae s . ‘
1995, in subsection (a) inserted “within 10 and publication of procedures for review and

days” and inserted “‘in his or her official capac- appeal; and made nonsubstantive changes.

§ 36-25-18. Registration of lobbyists required; filing of supplemen-
tal registration.

(a) Every lobbyist shall register by filing a form prescribed by the commis-
sion no later than January 31 of each year or within 10 days after the first
undertaking requiring such registration. Each lobbyist, except public employ-
ees who are lobbyists, shall pay an annual fee of one hundred dollars ($100)
on or before January 31 of each year.or within 10 days of the first underfak-
ing requlrmg such registration.

(b) The registration shall be in wntmg ané shall contain the foﬁamg
information:

(1).The regzstrs:at’s full name and business address,
(2) The registrant’s normal business and address.
(3) The full name and address of the registranf;’s prmczpal or pnncipa}s

(4) The listing of the categories of subgect matters on which the regis-
trant’is to communicate directly with a member of the legislative body to
- influence Ieglslatmn or legislative action.

(5) If a registrant’s activity is done on behalf of the members of a group
- other than a corporation, a categorical disclosure of the number of persons.
'of the grgup as follows: 1-5; 6-10; 11-25; over 25. :

(6) A statement signed by each prmczpa} that he or she has read the
- registration, knows. its contents and has authorized the registrant to be a
lobbyist in his or her behalf as specified therein, and that no compensation
will be paid to the registrant cantmgent upon passage or defeat of any
legislative measure..

(¢). A registrant shall file a supplemental registraﬁcn mdlcatmg any sub-
stantial change or changes in the information contained in the prior registra-
tion within 10 days after the date of the change. (Acts 1973, No. 10586, p.
1699, § 19; Acts 1975, No. 130, p. 603, § 1; Acts 1995, No. 95-194, p. 269,
§ 1)

- HISTORY . : . ‘C.J.8. Licenses § 41.

Amendment notess - CASENOTES

The 1995 amendment, effective October 1,

1995, rewrote this section. A‘ Son@gent c@_ntxacts i1

LIBRARY REFERENCES ,
Americsn Digest System: 1. C@ﬂtuzgeﬁt contracts :
Lobbying @;32 ’ Contingent contracts are not void as agamst
Corpus Juris Secundum: public policy in ‘Alabama. Chandler v. Lamar

(4.8, Internations! Law-§ 36. County Bd. of Educ., 528.S0.2d 309 (Ala.1988),

48



§ 36-25-19

Alabama s approach to ansglyzing contingent
contracts has been o look first at the face of
h& contract to determine if there is an appesdr-
ance of secrecy or deception to be practiced, or
if fraud or corruption has contemplated any-
thmg to justify a judicial declaration that it 1§
against fair dealing, good morals, or ‘public
policy, Chandler v. Lamar County Bd. of
Edue., 528 80.2d 309 (Ala.1988).

Trial court erved in holding that contract
between pleintiff and county-board  of edu-
cation was void as heing agains‘t «public policy,

CODE OF ETHICS
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since the terms of the centract provided that
plaintiff would “seck additional revenue from
any and all gources” and no evidence was
presented to indicate that plaintiff secured ad-
ditional gas and il severance tax revenues by
Iabbymg the Alabama Fegislature,  His efforts
were shown £ be directed at obtaining for the
board a more favcra}aie division of the gas and
oil severance tax money after it had been dis-
bursed to the county pursuant to § 40-20-8(a).
Chandler v. Lamar County Bd. of E&uc 528
So. 26. 309 (Ala.1988)

8§ 36—-25-i9 Regxste}:ed B@bbyists and other persons reqmred to file
guarterly reports.

{(a) Every person registered as g lobbyist pursuant to Sectzon 36—-25——18 and
every principal employing any lobbyist shall file with the commission a report
provided by the commission pertaining to the activities set out in that section.
The report shall be filed with the commission ne later than January 31, April
30, July 31, and October 31 for each preceding calendar quarter, and contain,
but not be limited to, the foﬂomg mfermatmn

(1) The cost of those items excluded from the definition of a thing of

value which are described in Section 36-25-1(84)b. and which are expended

" within a 24-hour period on a public official, public employee, and members

of his or her respective household in excess of two hundred fifty dollars

{$250) with the name or names of the rec:plent or remplents and the date of
the expenditure.

(2) The nature and date:of any ﬁnancial transaction between the public
official, candidate, or member of the household of such public official or
candidate and the lobbyist or principal of a value in excess of five hundred
dollars ($500) in the prior quarter, excluding those financial transactions
which are required to be reperted by candidates under the Fair Campaign
Practices Act as provided in Chapter 22A (commencmg with Section
17-22A-1) of Title 17.

(8) A detailed statement showing the exact amount of any loan given or
promised to a public official, candidate, public official or candidate.

(4) A detailed statement showing any direct business association or
partnership with any public official, candidate, or members of the household
of such public official or candidate; provided, however, that campaign
expenditures shall not be deemed a business association or partnership.

(b) Any person not otherwise deemed a lobbyist pursuant to this chapter
who negotiates or attempts fo negotiate a contract, sells or attempts to sell
goods or services, engages or attempts to engage in a financial transaction
with a public official or public employee in their official capacity and who
within a calendar day expends in excess of two hundred fifty dollars ($250) on
such public employee, public official, and his or her respective household shall
file a detailed quarterly report of the expenditure with the commission.
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{c) Any other provision of this chapter to the contrary notwithstanding, no
organization whose officer or employee serves as a public official under this
chapter shall be required to report expenditures or reimbursement paid to
such officer or employee in the performance of the duties with the organiza-

tion. (Acts 1973, No. 1056, p. 1699, § 20; Acts 1975, No. 130, p. 603, § 1;

Acts 1995 No. 95-194, p. 269, § 1}

HISTORY

Amendment notes:

The 1985 amendment, effective Octoher i,
1995, rewrote this section.
Code Commissioner’s Notes

In 1997, the Code Commissioner in subdivi-
sion (1) of subsection (&) inseried “Section
36-25-1(32)b.” -for “Section 36-25-1(30)b.” to
correct the citation.

In 2018, the Code Comzmsszoner in subdivi-
sicn {1) of subsection {a) inserted “Section

36-25-1(84b” for “Section 36-25-1(32)b” to
reflect the renumbering of this section by Act
2018-764 and Act 2012-433.

LIBRARY REFERENCES
American Digest System:
Lobbying €=6.
Corpus Juris Secondum:
C.J.8. Constitutional Law § 668.

C.4.8. Statutes § 8.

§ 36-25-20. Filing of notice of termination of lobbying acthtzes'r |
: effecé of notice as to recgmremeﬁt for filing of reports.

(a) A person ~who ceases to engage in activities requirihg registration

pursuant to Section 36-25-18 shall file a written, verified statement with the
commission acknawiedgmg the termination of activities. The notice shall be
effective immediately. -

(b) A person who files a notice of termmatmn pursuant to this section shall
file the reports required pursuant to Sections 36-25-18 and 36-25-19 for any
reporting period during which he or she was. registered pursuant to this
chapter. (Acts 1973, No. 10586, p. 1699,-8 21; Acts 1975, No. 130, p. 603, § 1;

Acts 1995 No. 95-194, p. 269, § 1)

MSTGRY

Amendment notes:

The 1885 amendment, effective October 1,
1995, substituted “requiting registration pur-
suant t0” for “reguiring him to register un-
der” in the ﬁrst sentence of subsection {(a);
substituted . “pursuant to” for ‘“under”
throughout subsection (b} and’ made nonsub-
stantive changes

LEEARY REFERENCES
American ﬂzgest Systém: -
Lobbying &2, 6.

Corpus Juris Secundum:
C.J.8. Constitutional Law § 668,

C.d.8: International Law § 36.
C.1.8. Licenses § 41,
©.J.8. Statutes § 8.

§ 3@—25—23. Reports constitute pﬂhﬁm records repomts avaﬂabie for

puhhc mspeetmne

Aii reports ﬁled pursuant ta Sectmns 36—-25—18 to 36-25-20, inclusive, are
public records and shall be made available for public inspection during regular

business hours.

(Acts 1973, No. 1056, p. 1699, § 22; Acts 1975, NO 130, p

603, § 1; Acts.1995, No. 95-194, p. 269, § 1.)-
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HISTORY

Amendment nofes:
The 1995 amendment, effective October 1,

CODE OF ETHICS

§ 36-25-23

36-25-18 to 36-25-20, inclusive™ for “‘under
sections 36-25-18, 36-25-19 and 36-25-20.”

1995' suﬁsﬁtuted “pursuant to S‘ectioﬁs :

§ 35’—2&22 Sectmns 36—25—18 to 36—25—21 not to be c@nstrued as
affecting certain professional services.

Sections 36-25-18 to 36-25-21, inclusive, shall not be construed as affecting
professional sérvices in drafting bills or in advising clients and in rendering
opinions as to the construction and effect of proposed or pending ieglslatmn
executive attion, rules, or regulations, where those professional services dre

not otherwise connected. with legislative, executive, or regulatory action.
(Acts 1973, No. 1056, p. 1699, § 24; Aects 1975, No. 130, p. 603, § 1; Acts

1995, No. 95-194, p.269, § 1.) .

EXSTORY

Amendment notes: _

The 1995 amendment, effective October 1,
1995, substituted -“Sechions 36<25-18 1o
86-25-21, inclusive” for “The provisions of
sections 86-25-18 through 36-25-21,7 inserted
“execittive action, rules, or regfﬂatmns,” su’o—
stituted “services ave not” for *‘service is not,”

Corpaxs:Jurisa Secundum:.

C.d.8. Constitutional Law §§ 668, 9§ 36, 975.
C.4.8. Contracts § 284. ’
C.J.S. Corporations § 671.

CJ S Elections § 558.

CJs. Moncpoﬁés §§ 162 to 163.

.and inserted “executive, or regulsfory,” and
made a nonsubstantive change. C.d4.8, Statutes § 8.

- LIBRARY REFERENCES . "C.4.8S. United States § 37
American Digest Sysi;em ‘ L :
Lobbying ¢=1.

$ 36—25—23 Lﬁhbmg acnwtaes pmhxb}teﬁ éur:mg elected term of
office; floor privileges of former members of Legisla-
ture; solicitation of lobbyists by public officials or
employees; coniracts to provide lobbying services
contingent upon iegxsiatwe action...

- {a)-Ne public official elected to a term of office shall serve for -a fee as a
lobbyist or otherwise represent a client, including his or her employer, before
any legislative body or any branch of state or local government, including the
executive and judicial branches of government, and including the Legislature
of Alabama or any board, agency; commission, or department thereof, during
the term or remainder -of the term for which the official was elected. For
purposes of this subsection, such prohibition shall not include a former
member of the Alabama Judiciary who as an attorney represents a client in a
legal, non-lobbying capacity.

(b) No former member of the House of Representatives or the Senate of the
State of Alsbama- shall -be extended floor privileges of elther body in a

lobbying capacity. -
(¢) No public official, public employee, or group of public efﬁczals or public
empioyees shall solicit any lobbyist to give any thing whether or not the thing
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solicited is a thing of value to any person or entlty for any purpose other than

a campaign contribution.

(d) No principal or lobbyist shall accept compensation for, or enter into a
contract to provide lobbying services which is contingent upon the passage or
‘defeat of any legisiatlve action. (Acts 1973, No. 1056, p. 1699, § 28; Acts
1975, No. 130, p. 603, § 1; Acts 1995 No 95—194 p. 269, § 1; Act 2014440,

§ I)
HISTORY
Amendment notes:

The 1985 amendment, effectzve October 1,
1995, added the subsection (a) &eszgnatmn, and
added subsections (b) and (¢).

The 2014 amendment, effective April 10,
2014, redesignated subsections (a)-{c}) as sub-
sections (b)-(d), respectively; and added sub-
section (a). As to apphcatmn, see the Code
Commissioner’s Notes.

Code Commissioner’s Notes = )

Act 2014-440, which amended this section
and Sections 36-25-1 and 86-25-13, provides
in § 2: “This act shall become effective. imme-
diately following its passage and approval by

the Governor, or its otherwise becoming law.

§ 36-25-24.

) and shall apply to public officials elected or re-

elected on or after that date.” Act 2014-440
was signed by the Governor on April 10, 2014,

LIBRARY REFERENCES

. American Digest System:

Lobbying €3, 4.

Officers and Public Employees €110,
Corpus Juris Secundym:

C.J.8. Constitutional Law §§ 668, 932.
C.J.8. Elections §§ 558, 572.

Cd.8. Mumczpal Corporations §-2024.

C.J.8. Officers and Pubhc Emplnyees §§ 384 to
339, 341 o 348,

C J.8. Pubhc Utilities § 88

Superv;isar prohibited from dis@%zargfixﬁag or diseriminat-

ing against employee where employee reports viola-
tion. ' '

(a) A supervisor shall not discharge, demote, transfer; or otherwise discrim-
inate against a public employee regarding such empioyee s compensation,
terms, conditions, or przvﬂeges of employment based on the employee’s
reporting a violation, or what'hé or she believes in good faith to be a violation,
of this chapter or giving truthﬁx} statements or t‘ruthﬁzl testimony concerning
an alleged ethics violation.

(b) Nothing in this chapter'shall be construed in any manner to prevent or
prohibit.or otherwise limit a supervisor from disciplining,. discharging, trans-
ferring, or otherwise affecting the terms and conditions of a public employee’s
employment so long as the disciplinary action does not result from or is in no
other manner connected with the public employee’s filing a complaint with
the commission, giving truthful statements, and truthfully testifying. :

(c) No public employee shall filé a complaint or othérwise initiate action
against a public official or othér public employee without a good’ falth basis fer
believing the complaint to be true and accurate.

(d) A supervisor:who is alleged to have viclated this section shall be subject
to civil action in the circuit courts of this state pursuant to the Alabama Rules
of Civil Procedure as promulgated by the Alabama Supreme Court. :

(&) A public employee who without a good faith belief in the truthfulness
and accuracy of a complaint filed against a supervisor, shall be subject .to a
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civil action in the circuit courts in the State of Alabama pursuant to the
Alabama Rules of Civil Procedure as promulgated by the Supreme Court.
Additionally, a public employee who without a good faith belief in the
trithfulness and accuracy of a. complaint as filed against a supervisor shall be
subject to appropriate and applicable personnel action.

(0 Nothing in this section shall be construed to allow a public employee to
file a complaint to prevent, mitigate, lessen, or otherwise to extinguish
existing or anticipated personnel action by a supervisor. A public employee
who willfully files such a comiplaint against a supervisor shall, upon convic-
tion, be guilty of the crime of false reporting. (Acts 1973, No. 1056, p. 1699,
§ 30; Acts 1975, No. 130, p. 603, § 1; Acts 1995, No. 95-194, p. 269, § 1.)

. HISTORY employee was terminaied, where buresu indi-

Amiendment notes: .. cated that employee was ferminated due to
> - o ..~ .o - - insubordination and excessive use of telephone
iég?e égffmaﬁfsnsiggf’ effective October 1, g personal réasons atid buresu provided that
I 2EEON " it was unaware that employee gave informa-

LIBMY REFERENCES . tion regarding board members’ possible ethics
American Digest System: violations. Thompson v. Colbert County Tour-
Officers and Public Employees @@110 ism and Convenfion Bureau, 782 So.2d 313
Corpus Juris Secundum: : {Ala.Civ.App.2000), rehearing denied, certiorari

C.J.8. Officers and Public Employees §§ 334 to  denied 782 50.24 33, Counties & 67 ...
339, 341 to 349,

CASENOTES -
Generally 1. ‘

1. Generglly
County tourism and ‘convention bureau did
not viclate whistlehlower statute when bureau

.§ 36-25-25. Making false accusation. Repealed by Acts 1995 No.
95-194, p. 269, § 3, effective October 1, 1995. :

§ 36—25—26 False reporting for purpose of Muencmg legislation.

No person, for the pm pose of mﬂuencmg legislation, may do either of the
following:-

(1) Knowingly or Wﬂifully make any false statement or misrepresentation
of the facts to a member of the Legislative or Executive Branch.

(2) Knowing a decument to contain a false statement, cause a copy of the
document to be received by a member of the Legislative or Executive
Branch without notifying the member in writing of the truth. (Acts 1973,
No. 1056, p. 1699, § 23; Acts 1975, No. 130, p. 603, § 1; Acts 1995, No.
95-194,p. 269, § 1) -

HESTORY o introductory language, and made nonsubstan-
; oo tive changes.
Amendment notes: . =~ LIBRARY REFERENCES

The 1995 amendment, effective October 1, American Digest System:
1895, added “do either of the following” in the  Fraud €=68.10.
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Corpus Juris Secundum:
C.J.8. Fraud §§ 125 to 132.

§ 36——25—27 Penalties; enforcement; mmsdmtmn, venue, gudlclai re-
view; limitations period.

(a)(1) Except as otherwise provided, any person subject to this chapter who
‘intentionally violates any provision of this chapter other than those for
which a separate penalty is provided for in thls section shall, upon convic-
tion, be guilty of'a Class B felony.

@) Any person subject to this chapter who viclates any provision of this
chapter other than those for which a separate penalty is provided for in this
-section shall, upon ¢onviction, be guilty of a Class A misdemeanor. ,
-(3) Any person subject to this chapter who knowingly violates any disclo-
sure requirement of this chapter shall, upon conviction, be guﬂty of a Class
A misdemeanor. :

(4) Any person who knomngly makes or transmlts a false report or

" complaint pursuant to this chapter shall, upon conviction, be guilty of a

- Class A misdemeanor and shall be lable for the actual legal expenses

incurred by the respondent against whom the false report or complamt was
filed.

(8) Any person who makes false statements to an employee of the
commission or to the commission ifself pursuant to this chapter without
reason to believe the accuracy of the statements shall, upon convicti’on, be
guilty of a Class A misdemeanor.

(6) Any person subject to this chapter who intentionally walates this
chapter relating to secrecy shall, upon ¢convietion, be guilty of a Class C
felony.

(7) Any person subject to this chapter who mtentmnaﬂy fails to disclose
information required by ‘this chapter shall, upon comnviction, be gmlty of a
Class A rmsdemeanor :

(b) The commission, if petltmned or agreed to by a respondent and the
Attorney General or district attorney having jurisdiction, by unanimoiis vote
of the members présent, may administratively resolve a complaint filed
pursuant to this chapter for minor violations.. The commission may levy an
administrative penalty not to exceed one theusand dollars ($1,000) for any
minor violation of this chapter including, but. not limited to, the failure to
timely file a complete and correct-statement-of -economic. interests. The
conmission shall, in addition to any administrative penalty, order restitution
in the amount of any economic loss to the state, county, and-municipal
governments and their instrumentalities and such restitution shall when
collected be paid by the commission, to the entity having the economic loss.
In any case in which an administrative penalty is imposed, the ‘administrative
penalty shall not be less than three times the amount of any economic loss to
the state, county, and municipal governments or their instrumentalities or
any economic gain or benefit to the public official or’ public employee, or
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whichever sum is greater. The commission, through its attorney, shall
institute proceedings to recover, any penalties or restitution or other such
funds so ordered pursuant to this section which are not paid by, or on behalf
ofithe public official or public empioyee or other person who has violated this
chapter. Nothing in this section shall be deemed in any manner to prohibit
the commission and the respondent from entering. into a consent decree
settling a complaint which has previously been designated by the commission
for administrative resolution, so long as the consent decree is approved by the
commigsion. If the commission, the respondent, and the ‘Attorney General or
district attorney having jurisdiction, all concur that a complaint-is ‘deemed to
be handled administratively, the action shall preclude any ¢riminal prosecu-
tion pursuant to this chapter at the state, county, or mmclpal Ievei

. (¢) The enforcement of- this -chapter shall be vested in the commission;
prmnde{i however, nothing in this chapter shall be deemed t¢ limit or
otherwise prohfmt the Attorney General or the district attorney for the
appropriate jurisdiction from enforcing any. prcmszon of this chapter as they
deem: apgropnate In the event the commission, by majority vote, finds that
any provision of this chapter has been violated, the alleged violationi and any
investigation conducted by the commission shall bé referred to the district
attorney of the appropriate jurisdiction or the Attorney General.” The com-
mission shall provide any and all appropriate assistance to such district
attorney or Attorney General. -Upon the request of such district attorney or
the Attorney General, the commission may institute, prosécute, or take such
other appropriate legal action regarding such violations, proceeding therein
with all rights, ;}rwﬂeges ané powers conferzed by law upon assistant
attorneys general

@ Nothing in this chapter limits the power of the stiite to punish any
person for any conduct thch otherwzse constitutes a crimie by statute or at
commonlaw,

- {e) The penalties prescrzbed in t}ns chapter do not in any manner limit the
power of a legislative body to discipline its own members or to impeach public
officials and do not limit the powers of agencies, departments boards, or
commissions t6 discipline their respective officials, members, or employees.

(f) Each circuit court of this state shall have ;;nrlsdlqtl@n of all cases and
actions relative to judicial review, violations, or the énforcement of this
chapter, and the venue of any action pursuant to this chapter shall be in the
county in which the alleged violation occurred, or in those cases where the
violation or violations occurred outside the State of Alabama, in’ Montgomery
County. In the case of 3114:110131 review of any administrative decision of the
commission, the ¢commission’s order, rule, or decision shall be taken as prima
facie just and reasonable and the court shall not substitute its judgment for
that of the commission as to the weight of the evidence on questions of fact
except where otherwise authorized by law.

‘(g) Any felony prosecution brought pursuant to this ‘chapter shall be
commenced within four years after the commission of the offense.
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(h) Any misdemeanior prosecution brought pursuant to this chapter shall be
commenced within two years after the commission of the offense.

(i) Nothing in this chapter is intended to nor is to be construed as repealing

in any way the provisions of any of the criminal laws of this state.

(Acts

1973, No. 1056, p. 1699, § 26; Acts 1975, No. 130, p. 603, § 1; Acts 1986, No.
86-321, p. 475, § 1; Acts 1995, No. 95-194, p. 269, § 1; Acts 1996, No.
96-261, p. 307, § 1; Act 2010-763, 1st Sp. Sess., p. 17, § 1.) )

HISTORY

Amendment notes:

The 1895 amendment effective Qctober 1,
1995, rewrote this section.

The 2010 amendment, effective January 1,
2011, in subsection (a), in subdivision (8) sub-
stxmted “Class C felony” for “Class A misde-
meanor”’

Code Commissioner’s Notes

In 1995, the Code Commissioner inserted
“provided” for “provide” in subsection (¢) to
correet a typographical error.

_ LIBRARY REFERENCES
American Digest System:
Lobbymg &=9,
Officers and Public Emp}oyees &=121, 122.

Corpus Jnns Secundum
Cd8. Corporatmns § 67 l

C.J.S. Elections § 558
C..S. Extortion § 13.
C.J.8. Monopolies §§ 162 to 163,

C.J.8. Officers and Public Employees §§ 445 to
458.

C.J.S. Statutes § 8.

RESEARCE REFERENCES
Treatises and Practice Aids -

Confidential Information, Use Or Disclosure Of
For Private Financial Gain, . Criminal Offenses
and Defenses in Alabama § C320.

Bthies Vloiatzons, ‘Criminal Offenses and De-
fenses in Alabama § E110.

CASENOTES

Censtltutmnahﬁy 1

Pue process reqmrements Z-
Impeachment 4

Particular civeumstances 6
Practice and procedure 5
Prosecutmn for vmiatmns 3 ‘

1. Constitutionality

Penally provisions of stétute that prohibited
the use of official position or office for perstnal

gam did not render the statute nnconsﬁtntmn—
ally vague on the basis that it allégedly did not
require a culpable mental state prior to a con-
vietion for a lesser included misdemeanor in
prosecution of defendant, who was a basketball
coach at a state commumnily college and was
charged on the basis that he financial aid
andfor tuition credits; absence of an. express
statement in a statute as to the requisite men-
tal state did not rénder that statute unconsti-

tutionally vague, and indictments specifically

alleged that defendant intentionally used or
caused to be used his official position or office
to obtain personal gain for his wife. State v.
Turner, 96 So.3d 876 (Ala.Crim.App.2011), re-
hearing denied, certiorari denied. Constitu-
tional Law €= 1137; Education &= 1184

‘The pumshmnnt provision of the Code of
Ethlcs is constitutionally valid. State v. Brit-

_ain, 489 So .2d 700 (Ala. Cmm.App 1986)

2. Dwue process reguirements

Thls court finds the Alabama Ethics Act not
g0 vague as to violate the Due Process Clause
of the Fourteenth Amendment. The Act pro-
hibits a-defined class of persons, Alabama pub-
lic officials, from utilizing their positions of
public trust as a means of obtaining “direct
personal financial gain.” Hunt v, Tucker, 875
F.Supp. 1487 (N.D.Ala,1995), afﬁrmed 93 F.3d
785.°

A distriet attemey or the Attomey General
may prosecute a person for violating the ethics
law without the commission first investigating
the matter, and a prosecution ‘may be initiated
everi if the commission finds no probable

. cause..  So, a. probable pause hearing with due
. process protection is not a prerequisite to pros-

ecution. Hunt v. Anderson, 794 F.Supp. 1557
{M.D.Ala.1992), affirmed 976 F.2d 744 Con~
stitutional Law &= 4569; States &= 72

When an investigation and hearing are con-
ducted by the commission, under certain cir-
cumstances, the subject must be afforded due
process rights in the proceeding; failure to- do
so would constitute a vioclation of that-person’s
constitutional rights. Hunt v. Anderson, 794
F.Supp. 1557 (M.D.Ala.1992), affirmed 976

“F2d 744,
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As prosecution for viclations of the code of
ethics for public officials and employees was to
be initiated and prosecuted by the district at-
torney and the ethies commission had no au-
thority to prosecute, a hearing before the com-
mission was not. a due process requivement.
Allen v. State, 380 So.2d 313 (Ala.Crim.App.
1979), writ denied 380 So.2d 341, certiorari

denied 101 S.Ct. 121, 449 U.S. 842 66 LEd 2&’

49,

3, Prosecuﬁeﬁ for ;vieiatiéns ‘

Former provisions of subsection (b) directed '

that prosecution for vicldtions of this chapter

was to be initiated and prosecuted by the dis- -

trict attorney. Although the “ethics commis-
sion” established under this chapter had the
authority to investigate and to report suspect-
ed violations to the appropriate law enforce-
ment authorities, nowhere was it mandated
that the commission had any authority to pros-
ecute. Rampey v. State, 415 S0.2d 1184 (Ala.
Crim.App.1982).

4, Impeachment

Penalty prescribed by this chapter in no way
hmlts power of the Legislature to impeach
public officials. - Allen v. State, 380 So.2d 313
(Ala.Crim. App.1979), writ denied 380 So.2d
341, certiorari denied 101 S.Ct. 121, 449 .S,
842,66 L Ed 24 49,

5 ‘Practice and: pracedure

A wviolation of the Ethics Act is a felony
offense subject to the general three-vear statu-
tory period of limitations applicablé to felonies
in general. Hunt v. Tucker, 875 F.Supp. 1487
(N.D.A12.1995), affirmed 93 F.3d 735, Crimi-
nal Law &= 147

The Hmitations period runs from the time
the crime is committed, which is when all ifs
essential elements are present and complete.
Hunt v. Tucker, 875 F.Supp. 1487 (N.D.Ale.
1995),.affirmed 93 F.8d 785.

CODE OF ETHICS
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Clearly, under Alabama law the indictment
should have been dismissed because it failed to
allege an essential element of the offense as.
specifically included in the statutory language
of § 36-25-5 and this section, the Ethics Act.
Hunt - v.-Tucker, 875 F.Supp. 1487 (N.D.Ala,
1995) affirmed 93 F.3d 735.

A vmlatmn of § 32-25-5 occurs at. the mo-
ment an Alabama public official knowingly or
willfully ““obtains direct personal gain” from

. .the use of hig office. Hunt v. Tucker, 875

F Supp 1487 (N.D.Ala.1995), afﬁrmed 93 F 3d

8. Partmular circamstances

The probable cause found by the ethics com-
mission was not that the Governor may have
violated the ethics law by.accepting offerings
for preaching in his church; it was that he
may have viclated the ethics law by usmg state
aircraft to get to the church services where
offerings were accepted, . This would not
amount to a restriction on his exercise of reli-
gious freedom, but on his use of state aircraft,
Hunt v. Anderson, 794 F.Supp. 1557 (M.D.Ala.
1992), affirmed 976 F.2d 744.

Attorney genéral’s mvestigatlon of law firm
and attorney, who was former dirvector of Eth-
ics Committee, and convening of grand jury
were illegal as fruit of poisonous tree, even
though statute provided that attorney general
could enforce statutes governing attorney eth-
ics, where Ethics Commission illegally referred
investigation to atforney general, and atforney
general did not claim any independent knowl-
edge of wrongdoing by attorney. - Ex parte
EJM., 829 So0.2d 105 (Ala.2001), réhearing
denied. Officers And Public Employees @» 110

Cited in Newberry v. State; 493 80.2d 995
{Al2.1986); Britain v. State, 518 Se0.2d 198
(Ala.Crim.App.1987); Chandler v. State, 615
S0.2d 100 (Ala.Crim.App.1992); Hunt v. State,
642 So0.2d 999 (Ala.Crim.App.1993), aff'd, sub
nom. Ex parte Hunt, 642 So.2d 1060 (Ala.
1994)

§ 36-25-28. Chapter not to deprive citizens of constitutional right
to communicate with members of Legislature.

Nothing in this chapter shall be construed as to deprive any citizen, not
lobbying, of the citizen’s constitutional right to communicate with members of

the Legislature.

(Acts 1973, No. 1056, p. 1699, § 25; Acts 1975, No. 130, p.

603, § 1; Acts 1995, No. 95-194, p. 269, § 1.)

HISTORY
Amendment notes:

The 1885 amendment, effective Gefober 1,
1995, deleted ‘“the provisions of” preceding

“this chapter,” deleted “for hire” following
“not lobbying,” and substituted “the citizen’s
congtitutional right” for ‘“his constitutional
right.”
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§ 36-25-29. Appropriations.

- {a) The Legislature shall appropriate such sums as it deems necessary to
implement the provisions of and administer this chapter.

(b) Notwithstanding any other provision of law to the contrary, and begin-
ning with the fiscal year ending Septémber 30, 2012, the ahnual appropriation
to the State Ethics Commission in the State General Fund Appropriations Act
shall not be less than one tenth of one percent of the total State General Fund
amount appropriated in the State General Fund Appropriations Act unless a
lower appropriation amount is expressly approved by two-thirds of the mem-
bership of the House of Representatives and two-thirds of the membership of
the Senate. (Acts 1973, No. 1056, p. 1699, § 29; Acts 1975, No. 130, p. 608,
§ 1; Acts 1995, No. 95-194, p. 269, § 1; Act 2011-259, p. 478, § 1.)

EKST@RY The 2011 smendment, ‘effective August 1,
Amendment notes:. : 2011, inserted the subsection (a) &eszgnator,

The 1995 amendment, eﬁ'ectwe October 1 and added subseci:mn (b}
1995, inserted" “and admm;ster

$ 36—25—39 C@nstmctmn of ehapter.

Thig chapter shall be construed in pari materia with other laws dealmg with
the subject of ethics. (Acts 1973, No. 1056, p. 1699, § 32; Acts }.975 No. 130,
p. 603, § 1 Acts 1995, No. 95-194, p. 269, § 1) '

 HISTORY

Amendment notes: -

“The 1995 amendment, effective October 1,
1995, substituted “of ethics” for “‘matter here—
of” and deleted “and repeals all laws .and
'pa:fts of laws in canﬂict herew:i;h” fa}lomng
“of ethics,” )

CASENGTES
Generally 1 .

3. Generaﬁy

Ethics Act shoﬁl& not be rzg:dly applied
when hteral reading would frustrate legislative

spirit and intention behind that act Bill v,
State, 723 So.2d 787 (Ala.Crim.App.1998), re-
heaving denied. Officers And Public Employ-
geg &= 110 | .

Cited in Hunt v Tucker, 875 E. Supp 1487
(N D.Ala 1995)
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- Authority and authorization, state ethics com-

mission, 36-25-4
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ing business with which person associa-
tion; 36-25-9

" Business, definitions, 36-25-1
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- Notice,

Candidacy, 36-25-15
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